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CURRENT EVENTS. 





Tue Loncevity or Litication.—Among 
the multitudinous cases which at the recent 
adjournment of the Supreme Court of the 
United States were passed over to the next 
term, was the celebrated and venerable case 
of Mrs. Myra Clark Gaines v. The City of 
New Orleans. It may more properly be said 
that the shell of that cause passed over, for 
the vital points at issue have been disposed 
of several years ago and only a few minor 
questions of detail remain to be adjudicated. 
This case is remarkable not only for the ro- 
mantic incidents upon which it depended, but 
for the fact that it was the most protracted 
of all lawsuits in the annals of American ju- 
risprudence. It was begun between the years 
1830 and 1835 by Mrs. Gaines, who persevered 
in the litigation for more than half a century, 
dying, we believe, in 1885. Of the merits 
of the case it is not our cue now to speak, 
but merely express en passant our admiration 
of the zeal and perseverance with which this 


.remarkable woman persisted in a litigation 


designed not only to have justice done to 
herself, but to the memory of her parents. 
The cause had many phases, and appeared in 
one shape or another, with numerous parties 
defendant in various courts, State and fed- 
eral. When at last victory was attained Mrs. 
Gaines’ life-work was ended. 

It is in the highest degree discreditable 
to the jurisprudence of the country that 
even so complicated a case as that of 
Mrs. Gaines should have been permitted to 
linger in the courts for so many years that 
justice should have been so persistently de- 
nied. We have long been in the habit of 
condemning the delays of the old English 
court of chancery, in which large estates 
were slowly but surely consumed in costs. 
We are Mnot prepared to indicate arithmet- 
ically the duration of these old English chan- 
cery suits or of the amounts which they cost 
the litigants, but we hardly think that the 
worst of them could surpass in either respect 
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the case under consideration; and we are of 
the opinion that a more flagrant example of 
the denial of justice by delay cannot be found 
in the annals of any civilized country. 

To do justice to our courts, however, the 
protraction of litigation is not in general a ‘‘sin 
which doth so easily beset them,’’ and there 
are no classes of cases in which such delay 
constitutes the rule and not the exception. 
It seems to us, however, that such a class of 
cases will soon be forthcoming in those suits 
in which, under the orders of a court of equity, 
a receiver runs a railroad or system of rail- 
roads indefinitely, being constituted by his 
appointment in effect the corporation which he 
nominally represents, and with the aid of the 
court deprives the parties possessing the real 
interest in the property of a final settlement 
of the affairs of the corporation—in plain 
terms, keeping them out of their money. We 
think that the federal courts have in cases of 
this sort very grossly exceeded their powers, 
and that these abuses should at once be rem- 
edied by appropriate and stringent legislation. 





Exemption Laws—We are beginning to 
entertain a doubt whether we have not gone 
too fast and too far in exempting property 
from execution. This line of legislation, as 
we all know, is of very recent origin. In 
ancient times the debtor was regarded as the 
slave of the creditor, and he and his family 
were sold into slavery in discharge of the 
debt. Of this savage rule even indefinite 
imprisonment for debt was a manifest miti- 
gation, and such imprisonment of the debtor 
was in all cases, even without the aggravation 
of fraud, the usual satisfaction obtained by 
the creditor. This continued to be the rule 
throughout the realm of the common law 
down to the beginning of the present century, 
and still linders in some benighted regions. 
In England, however, and in nearly all the 
American States, all that has of late been 
changed, except in cases of gross fraud the 
person of the debtor is sacred, and imprison- 
ment has ceased to bea satisfaction of a 
legal judgment. 

The general abolition of imprisonment for 
debt was promptly followed by legislation 
exempting certain personal property of the 
defendant. Homestead exemption has fol- 
lowed. Before this line of legislation was 
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inaugurated the writ proof man could possess 
nothing beyond his ‘‘ wearing apparel, the tools 
of his trade and arms for muster,’’ but now he 
may well, like Shakspeare’s Justice Shallow, 
have ‘‘land and beeves.”’ 

We do not quarrel with this line of legisla- 
tion. In the main, and operating prospect- 
ively, we regard it as beneficent, relieving 
the debtor from the extremities of poverty 
and inflicting no hardship on the creditor, 
who has been duly warned by the laws of the 
land. We think, however, that the exemp- 
tion principle has in all the States been car- 
ried far enough, and it may be a question 
whether in some of them it has not been 
pushed too far, operating in retraint of trade, 
restricting credit and limiting enterprise. 
The frequency with which mortgages are 
placed upon homesteads and exempt person- 
alty indicates not only that most of the mort- 
gagors are improvident, but tends also to 
create the impression that more property is 
exempt by the law than is necessary for the 
due protection of the debtor. A man who 
has no more property than the modicum 
which ‘‘the law allows him’’ has no credit at 
all, except that which he derives from his 
personal character, and if he seeks to better 
his condition by even a hopeful enterprise he 
must generally supplement that credit by the 
security of at least the better part of his ex- 
empt property. Whether it would be judi- 
cious to restrict or prohibit the hypothecation 
of property exempt by law from execution is 
a question which we will ask, but not attempt 
to answer. We do not advocate any reduction 
of the list of property exempt from execu- 
tion, but are fully satisfied that no additions 
should be made to it, for we think that such 
additions would tend to restrict trade, check 
enterprise and foster improvidence. 








NOTES OF RECENT DECISIONS. 


ConstTITUTIONAL LAw—CorporaTION—Tax- 
ATION—SISTER STATE CORPORATION—LICENSE. 
—The Supreme Court of the United States 
recently decided a case! settling several ques- 
tions of constitutional law involving the right 
of a State to impose a tax upon the capital 


1 Pembina, ete. Co. v. Pennsylvania, S. C. U. S., 
March 9, 1888, 8 S. C. Rep. 737. 





stock of a sister State corporation and to re- 
quire such corporation to take out and pay 
for a license to keep an office within the lim- 
its of the State imposing such tax and issuing 
such license. The facts of the case were: A 
corporation, duly chartered by the State of 
Colorado, had opened an office for the trans- 
action of its business in the city of Philadel- 
phia, and was required by the proper officer 
of the State to pay a tax of $250 and $50 in 
addition for a lizense authorizing such corpo- 
ration to transacts business within the State. 
This requirement was made under a statute 
of Pennsylvania which authorized the iraposi- 
tion of a tax upon the corporation chartered 
by sister States which might have officers for 
the transaction of business within the State 
ofjPennsylvania. The payment was resisted 
by the plaintiff in error, and the case came 
into the Supreme Court of the United States 
by writ of error to the Supreme Court of 
Pennsylvania. The court, Mr. Justice Blatch- 
ford delivering the opinion, stated the ques- 
tions in issue thus: 

‘*The only questions passed upon by the 
Supreme Court of Pennsylvania, which can 
be considered by us, are those which arise 
upon its ruling against the contention of the 
plaintiff in error, that the statute of the com- 
monwealth is in conflict with causes of the 
federal constitution. Its ruling upon the 
conformity of the statute with the constitu- 
tion of the commonwealth does not come 
under our jurisdiction. The clauses of the. 
federal constitution, with which it was urged 
in the State supreme court that the statute 
conflicts, are the one vesting in congress the 
power to regulate foreign and interstate com- 
merce, the one declaring that the citizens of 
each State are entitled to the privileges and 
immunities of citizens in the several States, 
and the one embodied in the fourteenth 
amendment declaring that no State shall deny 
to any person within its jurisdiction the equal 
protection of the laws.’’ 

Upon the first of the questions the court 
holds that the corporation of one State cannot 
do business within the limits of another with- 
out the latter’s consent.” Its recognition as a 
corporation is wholly dependent upon comity ; 
the State in which the privilege is sought 
may impose upon its exercise such terms as 
it chooses, or withhold the permission alto- 


2 Paul v. Virginia, 8 Wall. 168. 
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gether. The court excludes from this rule 
corporations engaged in the transmission of 
intelligence, such as telegraph companies and 
other companies acting under the authority 
of congress.* These exceptions, the court 
says, do not affect the general doctrine con- 
trolling corporations which do not carry on 
foreign or interstate commerce. Conse- 
quently, the Colorado corporation could only 
act in Pennsylvania in accordance with the 
will of that State, which might, if it chose, 
exclude it altogether.* 

On the second point the court holds that 
the Colorado corporation is not entitled to 
the benefit of that clause of the constitution 
of the United States which confers upon citi- 
zens of one State all the rights of citizens of 
another State, for the simple reason that cor- 
porations are not citizens at all in that sense.° 

The court further holds that the provisions 
of the fourteenth amendment are in no re- 
spect more applicable to the case under con- 
sideration than the clauses of the constitution 
which have already been mentioned. It says 
that a State may regulate the business of a 
foreign corporation (not one authorized by 
congress) transacted in fhe State as fully as 
it can those of its own corporations.°® 

Upon these grounds the court affirmed the 
decision of the Supreme Court of Pennsyl- 
vania, holding that that or any other State 
had as full jurisdiction over corporations 
chartered by sister States as over its own 
corporations. 


3’ Telegraph Co. v. Telegraph Co.,96 U.S. 12. See also 
Stockton v. Railroad Co., 32 Fed. Rep. 9, 14. 

4 Bank v. Earle, 13 Pet. 519; Insurance Co. v. French. 
18 How. 404; Ducat v. Chicago, 10 Wall. 410; St. Clair 
v. Cox, 106 U. S. 350, 1 Sup. Ct. Rep. 354. 

5 Paul v. Virginia, supra. See also Ducat v. Chi- 
cago, 10 Wall. 410. 

6 On this subject generally see: Barbier v. Connolly, 
113 U.S. 27,5 Sup. Ct. Rep. 357; Soon Hing v. Crow- 
ley, 113 U. S. 703, 5 Sup. Ct. Rep. 730; Missouri v. 
Lewis, 101 U. 8S. 22, 30; Railway Co. v. Humes, 115 
U. S. 512, 6 Sup. Ct. Rep. 110; Yick Wo v. Hopkins, 118 
U. S. 356, 6 Sup. Ct. Rep. 1,064; Hayes v. Missouri, 120 
U.S. 68, 7 Sup. Ct. Rep. 350. 





CHARACTER IN CRIMINAL CASES. 





The words character and reputation, are 
frequently used synonymously; and in com- 
mon parlance they have the same meaning. 
Yet lexicographers had given them widely 





different definitions. The peculiar qualities 
impressed on the person by nature or habit 
constitute character; but it is what others 
say about the individual which constitutes 
reputation. Characters may be said to con- 
sist of internal qualities; while reputation is 
external, and the result of public opinion. 

Courts and law-writers, as well as common 
people, use the words as synonyms of each 
other, and, in fact, it would be hard to prove 
character without proving reputation. Very 
few, if any, could testify to character in the 
abstract, while many might be able to testify 
to it as based upon reputation. In criminal 
law, especially, should character and reputa- 
tion be treated as meaning the same thing, 
and in this article they will be so considered. 
The question is: ‘‘When is the character of 
the deceased, or the defendant, admissible 
in evidence on the trial of a criminal action ;’’ 
and the question will be considered in the 
light of the adjudications upon the subject. 

Character of the Deceased.—‘‘In the esti- 
mation of the law, to murder the most wicked 
is as great a crime as to murder the best and 
most innocent of the human species. Hence, 
as a general rule, it is held by all the courts 
that, on the trial of an indictment for homi- 
cide, evidence to prove the deceased was 
well-known and understood, as well by the 
accused as others, to be a quarrelsome, vin- 
dictive and dangerous man, is inadmissible. 
When, however, the character of the de- 
ceased is involved in the res geste, evidence 
in regard to it may be introduced. As when 
it is shown that the accused has reasonable 
ground to apprehend immediate danger to 
his life from the deceased, the character of 
the deceased, in connection with previous 
threats, etc., may be given in evidence as 
explanatory of the motives of the defendant’s 
action.’”! ‘ 

In a case where the evidence already intro- 
duced has been such as to create a reasonable 
doubt of the defendant’s guilt, he is entitled 
to a verdict of acquittal without further testi- 
mony of any kind. The question, therefore, 
arises: ‘‘What possible advantage could ac- 
crue to the accused in such a case by proving 
that the deceased was a quarrelsome, vindic- 
tive and dangerous man.’’ It would seem 
to be only adding insult to injury to say to 


1 Wesley v. State, 37 Miss. 327; State v. Pearce, 15 
Nev. 188; People v. Stock, 1 Idaho, 218. 
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the defendant in one case, ‘‘the evidence 
now before the court and jury is such as to 
entitle you to an acquittal, therefore, you 
may prove the character of the deceased for 
violence, etc.,’’ and in another case to say to 
him, ‘‘the evidence here is not quite sufficient 
to generate a reasonable doubt of your guilt, 
and in this case you are not entitled to ad- 
duce evidence of the character, which, taken 
in connection with that already introduced, 
might create in the minds of the jury such 
reasonable doubt and thus constrain them to 
bring in a verdict of not guilty.”’ It would 
seem that, when on the face of the evidence, 
it was doubtful whether the prisoner acted 
from malice, or on a well grounded belief 
that his life was in danger, or that the de- 
ceased was about to do him some serious 
bodily injury, the defendant would be entitled 
to a verdict acquitting him; and, when you 
add to this that presumption of innocence, 
which the law throws around every person 
charged with crime, that there could be no 
possible question as to the result of the trial. 
‘*‘Why, then, in such a case, permit the de- 
fendant to do avain and unnecessary thing; 
something, too, that he would not be allowed 
to do when it might do some good. Why 
permit him, under circumstances such as 
these, to violate the sanctity of the tomb, 
drag forth the deceased from his last resting 
place and harrow up the feelings of surviving 
relatives and friends by evidence that can, 
by no possibility, be of any benefit. The 
grave should cover every error and bury 
every defect. Only the most pleasant mem- 
ories of the departed one should cluster 
around it. No one should ever be permitted 
with unholy tread, to invade the ‘‘silent city 
of the dead,’’ and with ghoulish hands dese- 
crate that 


“Half-forgotten mound, 
Wheré the dews of heaven will keep 
The nodding grasses green. 


When friends have ceased to weep.,’’ un- 
less it be absolutely necessary and essential 
for the protection of life or liberty. This 
case does not extend the rule far enough. 
Such evidence should be admitted in all cases 
where the evidence tends to show that the 
homicide was committed in self-deferse, or 
where it becomes necessary to determine 
who was the probable aggressor in the diffi- 
culty. Beyond all question, in a case where 
it was evident that the homicide was com- 





mitted in cold blood, with deliberation and 
premeditation, and with malice aforethought, 
evidence tending to show the bad character 
of the deceased should not be admitted. If 
admitted, it could not extenuate the homi- 
cide.?, Where the evidence on the trial is 
wholly circumstantial, and the character of 
the transaction is thereby left in doubt, testi- 
mony tending to show the general character 
of the deceased for violence, turbulence, etc., 
is admissible on the part of the defendant, 
for the purpose of explaining to the jury the 
circumstances under which he acted.* An 
act performed by quick, impulsivé, blood- 
thirsty, abandoned man may afford much 
stronger evidence that the life of a person 
assailed was in imminent peril than if per- 
formed by one known to possess an entirely 
different character and disposition, and might 
very reasonably justify a resort to more 
prompt measures of self-preservation. In 
such a case the act and status of the actor 
must be taken together, in order to arrive at 
a just conclusion respecting its nature; and 
thus the character of the deceased may be- 
come a legitimate subject of inquiry, as con- 
necting itself with the transaction which it 
may serve to explain. But however bad and 
desperate the character of the deceased may 
have been, and however many threats he may 
have made, he forfeits no right to his iife, 
until, by an actual attempt to execute his 
threats, or by some act or demonstration at 
the time of the killing, taken in connection 
with such character and threats, he induces a 
reasonable belief on the part of the slayer, 
that it is necessary to deprive him of life in 
order to save his own, or to prevent some 
felony upon his person.* 

The rule should not extend, on the one 
hand, to excuse the taking of one’s life be- 
cause he isa bad man, nor on the other 
should it be limited to those cases where the 
facts are such as to make it doubtful whether 


2 Harmon v. State, 3 Head, 243; Wright v. State, 9 
Yerg. 342; State v. Barfield, 8 Iredell, 344; State v. 
Field, 14 Me. 244; Pritchett v. State, 22 Ala. 39; 
Franklin y. State, 29 Ala. 14; People v. Lamb, 41 N. Y. 
360; State v. Hogue, 6 Jones, 381; State v. Thawley, 4 
Harrington, 562; Com. v. Hilliard, 2 Gray, 294; Com. 
v. Mead, 12 Gray, 167; People y. Lombard, 17 Cal. 316; 
People v. Edwards, 41 Cal. 640; Wise v. State, 2 Kan. 
419; State v. Dumphey, 4 Minn. 438. 

3 Tackett v. State, 1 Hawks, 210; State v. Barfield, 8 
Iredell, 344. 

4 Pritchett v. State, 22 Ala. 39. 
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the homicide was committed se defendendo. 
But when the conduct of the deceased is such 
that, illustrated by his character, its tendency 
it to excite a reasonable belief of imminent 
peril, the evidence ought to be admitted, and 
its effect left to the determination of the 
jury.° Before proof of the violent character 
of the deceased can be admitted in any case, 
it must be made to appear that the defendant 
knew of such character, and it must be shown 
that an assault was committed or threatened 
by the person slain at the time of the homi- 
cide, or so immediately preceding it, or so 
intimately connected.with it, as to justify the 
taking of life in self-defense, or to ward off 
great, impending and imminent danger of 
bodily harm.*® 

Chief Justice Cole, in the case of State v. 
Nett,’ says: ‘‘For surely where an assault is 
made by a man of great physical strength, 
who is known or reputed to be of a brutal, 
vindictive disposition, upon one greatly his 
inferior in power, the latter may be induced 
to resort to means to protect himself from 
violence which he would not think of using 
in an ordinary attack under more equal con- 
ditions.’’ 

In a prosecution for murder, where self- 
defense is relied on as a justification, defend- 
ant may show the quarrelsome, overbearing 
and vicious character of the party killed; 
‘that he carried deadly weapons; and that he 
had, time and again, abused defendant and 
others. Evidence of the quarrelsome and 
dangerous character of the deceased was 
properly rejected, when offered on the ground 
laid for its admission, that he had said that 
‘“‘if accused continued to bother him about a 
certain debt he would kill him,’’ and that 
said statement had been communicated to 
the accused.’ ‘Nor is it admissible in justifi- 
cation of the accused, on account of threats 
and hostile demonstrations made by the de- 
ceased prior to, and disconnected from the 
time of the killing, unless followed by some 
assault or hostile demonstration on the im- 
mediate occasion of the killing, tending to 
produce on the mind of the accussed the im. 


5 Franklin v. State, 29 Ala. 14. 

6 People v. Lamb, 41 N. Y. 360, and to the effect that 
accused must know of such character: Grissom vy. 
State, 8 Tex. App. 386. 

77 N. W. Rep. 344. 

5 State v. Graham, 16 N. W. Rep. 743. 

9 State v. Vance, 32 La. Ann. 1177. 





pression that he was in instant danger which 
could only be averted by the killing of his 
adversary.” But it is always admissible 
where the evidence tends to show that the 
defendant was acting in self-defense." 

In a prosecution for homicide commited in 
a riotous affray among neighbors, and ap- 
parently in defense of a brother, all facts 
leading thereto and connected with it should 
be admitted, including the conduct of other 
participants besides respondent, and espe- 
cially of those who provoked the assault. 
The dangerous character of the deceased and 
his disposition when drunk are also material ; 
and so would be the fact that the person in 
whose behalf the respondent interposed was 
afraid that the deceased would cut him as he 
had others.” 

When the theory of the defense is that the 
homicide was committed in self-defense, the 
defendant may show that his acquaintance 
with the deceased was a brief association as 
criminals, and that the deceased told him on 
the night before the homicide, that he (de- 
ceased), had previously committed two felo- 
nious assaults, and that he preferred a knife 
to a pistol for such work, as it was more 
effective.” But evidence of the bad charac- 
ter of the deceased in a foreign country, 
years before the killing, is not admissible, 
unless it appears that the defendant knew 
what that character was.’ 

On a trial for bigamy, evidence of the un- 
chaste character of the complaining witness 
is always admissible to discredit her testi- 
mony.” In the case of State v. Down,” 
there was evidence tending to show that the 
defendant’s boy was standing by the stove, 
when Prow (the deceased), hit him, knock- 
ing him over on the card table; that deceased 
then raised his hands, when the defendant 
stepped up with bottle from parties who were 
taking liquor, and inflicted the blow which 
proved fatal. The defendant offered to 
prove the turbulent character of the deceased 
but the evidence was rejected. The judg- 
ment was reversed on appeal, and the court 

10 State v. Jackson, 32 Jd. 1087. See also Creswell vy. 
State, 14 Tex. App. 1. 

11 Williams v. State, 14 Tex. App. 102; State v. 
MeNeill, 92 N. C. 812. 

12 People v. Curtis, 52 Mich. 616. 

13 Boyle v. State, 97 Ind. 322. 

14 May v. People, 6 Pac. Rep. 816. 


15 State v. Nadal, 29 N. W. Rep. 451. 
16 State v. Downs, 3 8S. W. Rep. 219. 








518 


THE CENTRAL LAW JOURNAL. 


No. 21 








say: ‘‘As there was some evidence going to 
show that deceased was the aggressor as to 
the assault upon the boy, the evidence should 
have been admitted. If the deceased did 
first assault the boy, and was a man of vio- 
lent passion, then defendant would, and of 
right might, consider the defendant’s (should 
be deceased’s) character in that respect in 
deciding what he would do in respect of the de- 
fense of his child, and the jury should be 
put in possession of all the facts upon which 
the defendant had a right to act.’’” 

Evidence of particular instances of mis- 
conduct on the part of the deceased, in no 
way connected with the accused, cannot be 
introduced for the mere purpose of showing 
a violent disposition on deceased’s part. 
The proper mode of establishing that fact, if 
it be one, is by general evidence, showing 
the character and disposition of the de- 
ceased.% It is never competent for the 
prosecution to show in the first instance 
against the defendant, that the person slain 
was of good or peaceable character.” 

Horrigan & Thompson, in their work on 
Self-defense,” reach the following conclusion : 
Such evidence ought to be admitted. 

1. Where the evidence is wholly circum- 
stantial, and the character of the transaction 
is in doubt. 

2. Where there is evidence tending to show 
that the killing may have been done from a 
principle of self-preservation. 

3. Wherever it is proper to admit threats, 
either communicated or uncommunicated, 
made by the deceased or prosecutor against 
the defendant. 

Character of the Defendant.—The admissi- 
bility of good character of the accused has 
been based upon different reasons. Some 
courts have held it to be admissible only in 
cases where the evidence was wholly circum- 
stantial, and the circumstances proved left 
the question of the guilt or innocence of the 
defendant in doubt; while others hold that 


17 Citing State v. Hicks, 27 Mo. 588; State v. Keene, 
50 Mo. 360; State v. Bryant, 55 Mo. 77; State v. Elkins, 
63 Mo. 159. 

48 McKenna v. People, 18 Hun, 580; Campbeil v. 
State, 38 Ark. 498; Fitzhugh v. State, 13 Lea, 258; 
Moruarty v. State, 62 Miss. 654; Redus v. People, 14 
Pac. Rep. 323; People v. Druse, 8 N. E. Rep. 733; 
Alexander v. Com., 5 Cr. Law Mag. 829; McKeone v. 
People, 6 Colo. 346. 

19 Graves v. State, 14 Tex. App. 113; People v. Bezy, 
T Pac. Rep. 643. 





it should be admitted in all cases and weighed 
by the jury as any other legal evidence; and 
that such evidence might raise a reasonable 
doubt of the guilt of the accused, and author- 
ize the jury to acquit, where otherwise no 
such doubt would exist, on the presumption 
that a man, who had all his life sustained a 
good character, would not, all at once, fall 
and stoop to crime. In-cases where the evi- 
dence is wholly circumstantial, although the 
facts from which the inference of guilt is to 
be drawn are clearly proven, yet the jury 
may, on proof of good character alone, refuse 
to infer defendant’s guilt.7 A person ac- 
cused of crime is in all cases permitted to 
introduce evidence tending to establish his 
previous good character, and it is for the jury, 
without instructions from the court in refer- 
ence thereto, to determine its weight as they 
would that of any other fact in evidence.” 
A charge that ‘‘ifa man is not guilty, his 
previous good character has nothing to do 
with the case, but if you have a reasonable 
doubt as to his guilt then the character steps 
in and aids in determining that doubt :’’ Held 
to be error; and further held that evidence 
of good character is positive evidence, and 
may of itself, by the creation of a reasonable 
doubt, produce an accquittal. It is proper 
to instruct the jury that in passing upon the 
guilt or innocence of the accused, proof of 
good character constitutes an ingredient to 
be considered by them, without regard to the 
character of the other evidence, and that its 
weight is to be determined by them.* An 
instruction directing the jury, that previous 
good character would not constitute 3 de- 
fense as ‘‘against facts positively or strongly 
proven,’’ is erroneous.” But if all the evi- 
dence in the case, including defendant’s evi- 
dence or good character, shows him to be 
guilty, his character cannot justify, ex- 
cuse, palliate or mitigate the offense.* In 


20 Cases on Self-defense, 695, 696. 

21 Siate v. Jones, 2 N. W. Rep. 1060; s. c., 52 Iowa, 
150. 

2 State v. Northrup, 48 Iowa, 583; s. c., 30 Am. 
Rep. 408. 

% Heine v. Com., 8 Reporter, 827; s. C., 91 Pa. St. 
145. . 

24 State v. Gustafsen, 50 Iowa, 194. See also State v. 
Jones, supra. 

2 State v. Lindley, 51 Iowa, 343; s. c., 83 Am. Rep. 
139. Contra: State v. Manluff, 1 Del. Cr. 209. 

26 State v. Kilgore, 70 Mo. 546. See also Armor v. 
State, 63 Ala. 173; Olivetv. State, 11 Neb. 1; People v. 
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all criminal prosecutions, whether of felony 
or misdemeanor, the accused may prove his 
good character, not only when a doubt exists 
on the other proof, but even to generate a 
doubt of his guilt.” It is error to tell the 
jury that the evidence of good character of 
accused is before them for their consideration 
‘tas a kind of make-weigit in his favor, if 
there is a pinch in the case;’’* or that it 
can only be considered when guilt is doubt- 
ful.” Though the law permits the accused 
to prove his previous good character, such 
evidence necessitates no instructions there- 
upon to the jury.*» Where such evidence is 
introduced by the defendant, the State can- 
not rebut by evidence of particular bad acts 
or conduct." But the State may prove ad- 
mission of facts impeaching his character.™ 
Where the evidence leaves the question of 
criminal intent in doubt, proof of good repu- 
tation may solve the doubt in favor of the 
defendant.” In such a case the evidence 
would be immaterial. The jury should ac- 
quit without it. Testimony tending to show 
the defendant’s previous good character is 
competent in order to show that it was un- 
likely that such a person would commitsuch a 
crime as rape.” Proof of character is notmere 
matter of favor.” And ona trial for mur- 
der, in which there is no controversy in rela- 
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tion to the reputation and character of the 
defendant, evidence of this kind offered by 
the defense is rightly disallowed.” Wit- 
nesses must, as in all other cases, be ac- 
quainted with the general reputation of the 
accused, or the deceased, in the community 
where he lived.** And evidence of particu- 
lar acts or conduct is not admissible.” But 
character may be proved by witnesses who 
know the party as wellas by showing his gen- 
eral reputation.*° It seems therefore that 
evidence of the character of the defendant 
is admissible in almost every case, while evi- © 
dence of the character of the deceased, or of 
the prosecuting witness, is admitted only in 
particular cases. 
D. R. N. Biracksurn. 
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EXECUTOR AND ADMINISTRATOR--CONTEMPT 
OF COURT—IMPRISONMENT FOR DEBT. 





GOLSON V. HOLMAN, 





Supreme Court of South Carolina, February 1, 1888. 


To commit an executor who refuses to pay over by 
order of court the amount found to be due in his final 
account, though a contempt upon his part, would be 
in violation of that clause of the State constitution 
which prohibits imprisonment for debt. 


Simpson, C. J., delivered the opinion of the 
court: 

The appellant, Holman, was sued for an ac- 
counting as executor of the will of William Gol- 
son, deceased, by the respondent, the widow of 
the said Golson, and the sole legatee under his 
will. The appellant, though duly served with 
the summons and complaint, failed to answer or 
appear. At the May term of the court, 1886, for 
Orangeburgh county, in which the action was 
brought, his honor, Judge Witherspoon, on 
motion, referred the case to the master, directing 
him to take an accounting, and requiring the ap- 
pellant to produce before said master, upon oath, 
all the books, papers, accounts, deeds, and other 
writings in his custody and relating to the estate 
of the said William Golsor, deceased; and also 
that creditors be called in. Under this order the 
master gave notice of a reference by order for the 
sixteenth day of September, 1886, in which the 
appellant was directed to appear and account, 
producing all papers, book3, etc., in his custody 
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and control relating to the said estate. To this 
reference the appellant again failed to appear. 
The accounting, however, proceeded, and the 
master found a balance against the appellant of 
eight hundred, eighty-eight dollars and twenty- 
eight cents ($888.28), on the first of January, 1887, 
a statement of which accounting was made up 
and annexed to the master’s report to the court. 
The report also brought to the attention of the 
court the fact that appellant had been adjudged 
in contempt of the probate court in failing to 
make returns, and to produce his books and 
papers, under an order directing him to do so. 
The report of the master was confirmed by his 
honor, Judge Hudson, who, in addition to this 
confirmation, adjudged that the appellant should 
pay to the master the said sum of $888.28, within 
60 days after personal service of said order, and 
that, upon said payment, he should be discharged 
from all further accounting as executor. The 
appellant failed to make the payment ordered, 
and his honor, Judge Fraser, at the May term of 
the court, 1887, upon its being made to appear 
that a duly-certified copy of the order supra of 
Judge Hudson had been personally served upon 
said appellant, and that he had failed to comply 
therewith, ordered the appellant to show cause 
before the ccurt, on the first day of the next term, 
why he should not be attached for a contempt, 
for said failure. A copy of this order was served 
on the appellant, and the appellant failing to 
appear and show cause at the said next term, his 
honor, Judge Aldrich, presiding, in the absence 
of appellant, ordered the rule to be made abso- 
lute, and that the sheriff do forthwith attach the 
said appellant and commit him to the common 
jail, there to be safely:kept until he sbould pay 
over to the master the said sum of $888.28, as 
required by the judgment of the court, or until he 
thence be discharged by due course of law. 
Under this order the appellant was arrested and 
committed to jail, where he is still imprisoned. 
From this order be has appeal, upon several ex- 
ceptions, which will be found in the case; the 
main ground being that bis honor erred in com- 
mitting the appellant to jail until the sum of 
money in question was paid to the master, the 
appellant contending that this was a mere debt 
collectible by judgment and execu’ion, and that 
his imprisonment until he paid this debt was in 
violation of section 20, art. 1,Const.; and further, 
that his honor had no power, under the rule for 
contempt, to do more than to impose a fine with 
inprisonment upon failure to pay said fine. 


There is no doubt that appellant was in con- 
tempt in failing to obey the order of his honor, 
Judge Witherspoon, requiring him to produce 
before the master all books, ete., in his custody 
relating to the estate of which he was the executor, 
on the accounting order. This, however, was 
uot involved in the immediate proceeding before 
the court, ae the rule ordered by Judge Fraser 
was not based upon this failure. No doubt, also, 
that, prima facie, he was in contempt in not ap- 





pearing and answering the rule issued by Judge 
Fraser, without regard to the question whether 
the sum of money found against him could be 
enforced by a direct order requiring him to pay it 
to the master or not, or whether it was collectible 
only by judgment and execution. An order had 
been made by a court having jurisdiction of the 
matter. This order he had utterly disregarded 
and ignored, and, whether within the power of 
the judge to make it or not, when served with a 
rule to show cause why he should not be attached 
for contempt in disobeying it, it was his duty to 
appear, and then and there make the question 
ultra vires, if so advised. This order, however, 
the appellent failed to notice, and his honor, 
Judge Aldrich, **because of said failure to appear 
and show cause,’’ made the rule absolute, and 
yzranted the order appealed from. Doubtless, too, 
he was in contempt prima facie, for failing to 
notice the order of Judge Hudson which required 
him to pay over to the master the amount found 
due. Judge Hudson had jurisdiction in the case 
in which this order was granted. It was not ap- 
pealed frcm, nor were any steps taken by the ap- 
pellant here to have it vacated. Under these 
circumstances, be was not warranted in disre- 
garding and ignoring it, whether erroneously 
granted or not. For the time being, at least, it 
was the order of a competent court, in a case in 
which said court had jurisdiction, and to which 
the appellant was a party, and at the hearing of 
which he could have been present, had he so de- 
sired. It was his duty either to have obeyed, ap- 
pealed, or in some other way moved to set aside. 
He vould not fold his arms and remain silent. 
This was a contempt to which no court could 
submit; and the order to show cause was not only 
proper, but essential, and necessary for the pres- 
ervation of the dignity of the court, and for the 
proper adminis'ration of justice. ‘*‘Where one is 
served with an order apparently valid, he must 
obey it, or at once move to correct it; * * * 
and, on motion to commit him for contempt in 
disobeying the order, the only issues to be con- 
sidered are the excuses for disobeying it, and the 
regularity of the proceeding had under the order 
by the party seeking to procure the process for a 
contempt.’’ Hilton v. Patterson, 18 Abb. Pr. 
245. ‘An order for an injunction, ete., however 
erroneously or irregularly obtained, must be im- 
plicitly observed so long as it exists. A party 
affected by it cannot disregard it or treat it as a 
nullity, but must have it discharged on proper 
application. A man who does not obey it to the 
letter, so long as it exists, is guilty of a contempt,” 
ete. Kerr, Inj. 238. And in Earle v. Stokes, 5 
S. C. 339, where a party had been committed be- 
cause he had refused to be sworn touching his 
property, although it was admitted that the order 
had been obtained irregularly, this court said: 
‘The defendant could not treat the order as a 
nullity, and disregard it. It was made by the 
court of common pleas in ters:; and even if the 


authority of the court, as regards orders of that 
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class, is to be regarded as founded on stated pow- 
ers that must be strictly pursued, still that order, 
being made by a court of general original juris- 
diction, the presumption that it was rightfully 
done, arising out of the nature of the powers of 
the court, could only be removed on a proper ap- 
plication to vacate the rule. The defendant is 
not, therefore, in a position to assert the invalidity 
of the original order.” 

Now, it is not entirely clear upon what ground 
Judge Aldrich made the rule absolute, and ordered 
the arrest of the appellant,—whether becau-e ap- 
pellant had disobeyed the order of Judge Hudson 
directing him to pay the money to the master, or 
because he had ignored the order of Judge Fraser 
to show cause why he should not be attached for 
disobeying said order, both of which orders he 
had utterly ignored. Appellant’s counsel has 
assumed in his argument that Judge Aldrich’s 
order was based upon appellant's refusal to obey 
the order of Judge Hudson, and he contests the 
legality of said order, on the ground that such an 
order under the modern equity practice was un- 
authorized. Doubtless appellant's counsel is cor- 
rect as to the basis of the order of Judge Aldrich, 
and possibly he may be correct as to the modern 
equity practice of enforcing money decrees. But 
in our view of this case this last question cannot 
be raised here by the appellant, on the authority 
of these cases cited supra, and especially the case 
of Earle v. Stokes, supra; no appeal or motion of 
any kind to vacate said order having been taken 
at the time it was made. Nor do his exceptions 
in his appeal here question directly the propriety 
or legality of the order of Judge Hudson. We do 
not, therefore, regard that order as before us. 
But the question is, was the order of arrest and 


~ commitment until the money was paid to the 


master such an order as the contempt warranted? 
It was said in the case of Earle v. Stokes, supra; 
*‘That the court of commom pleas has always had 
power to enforce obedience to its lawful mandates 
by inprisonment until compliance,’ except in 
cases where the constitution interferes with this 
right by forbidden inprisonment for debt, thereby 
rendering illegal an order of imprisonment in- 
tended to enforce the payment of a debt. Now, 
the order of Judge Aldrich commits the appellant 
to the common jail until the amount found due 
the estate of his testator is paid over to the master; 
and it seems to us that the intent of the order of 
inprisonment was to secure and enforce the pay- 
ment of this debt, and in that view was inprison- 
ment for debt. in violation of the constitutional 
inhibition on that subject, and therefore to that 
extent erroneous. No doubt the appellant was in 
contempt, and he is subject to punishment there- 
for, but not to inprisonment for the debt which 
had been established against him. 

It is the judgment of this court that the judg- 
ment below be reversed, and that the case be re- 
manded for such further proceeding as to the 
court below may seem advisable in the matter of 
the contempt of the appellant. 





NotTe.—The doctrine of the principal case has been 
laid down in Vermont, the court holding that an exec- 
utor could not be committed for refusing to pay over, 
under an order of the court, the amount due upon a 
final account, on the ground that it was simply a debt, 
and that to do so would be contrary to that clause of 
the State constitution which prohibits imprisonment 
for debt.! 

But on the other hand, we find a line of California 
decisions which hold that when an executor is guilty 
of disobedience of an order of final distribution, he 
may be imprisoned for contempt, and, furthermore, 
that the amount of money which is ordered to be paid 
over to the distributees is not a debt due from the ex- 
ecutor, but is simply a trust fund, and that the case, 
therefore, does not fall within that clause of the con- 
stitution inhibiting imprisonment for debt.2 j 

And in an Iowa case where a person was ordered to 
pay an administrator certain moneys which had come 
into his hands, the same belonging to an estate, he re 
fusing to comply on the ground that he had received 
the same as a mere clerk of a prior administrator, and 
had paid it out (without authority) to the widow for 
the support of the family and in discharge of claims 
against the estate, and that he had in his possession no 
money, either of his own or belonging to the estate, it 
was held that this showing did not purge him of the 
contempt in disobeying the order, and that he was 
lawfully committed to jail until he should comply 
therewith. It has, however, been held in California 
at least, that where such officer makes affidavit which 
is uncontradicted, that the money passed from his 
possession and control before the commencement of 
the proceedings for contempt were commenced, he 
cannot be committed for failing to comply with the 
order of the court.* F 

It would seem to be clear that where an executor 
wilfully refuses to perform an order of the probate 
court directing him to pay monthly certain sums for 
the maintenance of the testator’s widow and children 
during the settlement of the estate, he may be im- 
prisoned, for no element of personal indebtedness ex- 
ists against the executor in a case like this, he is sim- 
ply ordered to perform an administrative act respect- 
ing the assets of the estate to which they are subjected 
by law.5 

In Indiana, it would seem that the refusal by an ad- 
ministrator who has filed his account, to pay over the 
amount with which he has charged himself therein, 
but which he claims not to have the means of paying, 
is not a punishable contempt, and that the proper 
remedy would be an action upon the administrator’s 
bond seems to be the law.® Probate and surrogate 
courts are of limited jurisdiction, and have not ordi- 
narily the power, in the absence of an enabling statute 
to issue process in proceedings, to punish persons in 
contempt at their authority.? 

Disobedience of a surrogate’s decree or order direct- 
ing the payment of money generally, not out of a 
specific fund, by an executor, to the persons interested 
in the estate, is not a contempt for which a fine can be 
imposed, and the party committed to close custody as 


1 In re Merrill Bingham, 32 Vt. 328. 

2 Ex parte Smith, 53 Cal. 204; Wheeler v. Ballari, 54 Jd. 
302; Ex parte Cohn, 55 Id. 198; Melone v. Davis, 67 Jd. 281. 

8 Wise v. Chaney, 67 Iowa, 73. 

4 Adams v. Haskell & Wood, 6 Cal. 316. 

5 Leach v. Peabody, 52 Vt. 485. Overruling Jn re Leach, 
51 Vt. 630. 

6 Swift v. State, 63 Ind. 81-4; Ex parte Wright, 65 Id. 504 

7 Rapalje on Contempts, § 5. 
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for a criminal contempt.’ But it seems well settled 
that courts in nearly all the States have the power to 
furnish its officers as for contempt for withholding 
moneys ordered to be turned over.? And this rule 
applies likewise to a receiver appointed by a court of 
equity .10 

It has been held in Wisconsin, that where a defend- 
ant refuses to deliver over to a receiver certain money 
and notes found in his possession, that the same may 
be applied to satisfy a judgment, such a refusal is a 
contempt which can be punished by imprisonment. 

In a case of this sort, where counsel argued that as 
such judgment was a debt founded upon a contract, 
a committal would amount to imprisonment for debt, 
the presiding judge observed that ‘‘the attempt to con- 
ceal and keep from the receiver money and choses in 
action ordered to be delivered up, was not only a fraud 
upon the rights of the creditor, but a contempt for the 
authority of the judge, and that the contempt did not 
consist in the neglect or refusal to pay the debt, but in 
the disobedience to the order of the court.’’! 

It was held in a Maine case, that where a party to a 
bill who, in his answer, expressed a willingness to pay 
a note which he had given, and when it has been de- 
creed that the same should be paid to a receiver ap- 
pointed by the court, sets up prior payment and re- 
fuses to pay the same in full and the interest thereon, 
such person is liable to punishment for contempt.!2 
And in another State where a person was arrested 
upon a writ of ne exeat and restrained of his liberty 
until he gave bail not to depart from the State, the 
suit being a partnership controversy, it appearing that 
the defendant had converted his property into cash 
and had threatened to leave the State, it was held that 
notwithstanding the fact that a partnership is a matter 
of contract, such restraint could not be looked upon in 
the light of imprisonment for debt, for a writ of this 
sort simply prevents a person from going out of the 
State until he shall give security for his appearance, 
and is not imprisonment for debt, within the proper 
meaning of the words.!3 

It has been decided in Missouri, that while a refusal 
to deliver up under the order of the court a certain 
specific sum of money, would be a contempt for which 
the person so refusing might lawfully be imprisoned, 
such would not be the case unless the order was for 
the performance of some specific act.!4 

In another Wisconsin case, it was held that where 

defendant in disobedience to an order in proceedings 
supplementary to an execution disposed of his prop- 
erty, he might be imprisoned for the contempt, not- 
withstanding the fact that the judgment was for a debt 
founded upon a contract. 

We find it decided in Alabama, that where the ob- 
ject of a decree of a court of chancery is to coerce the 
payment of an ordinary judgment debt by imprison- 
ment under the guise of making a refusal to pay a con- 


8 Watson v. Nelson, 69 N. Y. 536; Jn re Merrill Bingham, 
82 Vt. 328. 

9 The Bark Lawrens, 1 Abb. Adm. 508; Bagley v. Yates, 
3 McLean, U. 8. 465; Matter of Stephens, | Ga. 584; Matter 
of Western, etc. Ins. Co., 38 Ill. 289. 

10 Hills v. Parker, 111 Mass. 508; Cartwright’s Case, 114 
Id. 230. 

ll Jn re Milburn, 17 N. W. Rep. 965; State v. Becht, 23 
Minn. 411; Coughlin v. Ehlert, 39 Mo. 285; State ex rel. v. 
Burrows, 5 Pac. Rep. 449. 

12 Gilmore v. Gilmore, 40 Me. 50, 

13 Dean v. Smith, 23 Wis. 483. 

14 Roberts v. Stoner, 18 Mo. 484; Coughlin v. Ehlert, 39 
Id. 285. 

15 Re Perry, 30 Wis. 268. 





tempt of court, it is, in its true essence and purpose, a 
law authorizing imprisonment for debt, and there- 
fore unconstitutional and void. So it has also been 
held in Ohio.!7 , 

We find it laid down in New York that, where a de- 
fendant in a suit in chancery is ordered or decreed to 
pay a sum of money, it becomes a debt, and that the 
defendant may be discharged from imprisonment upon 
a surrender of his property.!8 But where the commit- 
ment was on a precept for the non-payment of costs, 
the defendant is not exempt from imprisonment un- 
der the act to abolish imprisonment for debt.!9 A fine 
imposed by a court for a contempt is a punishment for 
a wrong to the State; it is a novelty unknown to the 
law for a judge to direct that such a penalty be paid 
to a party to the suit pending which the contempt was 
committed. The constitutional provisions relating to 
imprisonment for debt apply only to ex contractu 
debts, not to debts arising from the commission of a 
tort in the nature of fines.?! 

It has been held in Georgia, that imprisonment un- 
der civil process in an action of trover for personalty, 
is not in violation of that provision of the constitution 
which prohibits imprisonment for debt.22 The im- 
prisonment of a faithless attorney for contempt com- 
mitted by failing to respond to his client, on a rule 
absolute for money belonging to his client which has 
not been paid over, is not imprisonment for debt, and 
is not prohibited by the constitution. 

A proceeding under a bastardy act is properly a 
police regulation, and the sum which a putative father 
is required to pay for the support of the child is not a 
debt within the constitutions of the various States.%4 
On the other hand, we find it laid down in an early 
Iowa case, that “ta proceeding against the father for 
the support of his illegitimate child is not in the nature 
of a criminal action, and that, therefore, such parent 
is exempt from imprisonment under the constitutional 
clause which abolishes imprisonment in every civil 
action except in cases of fraud. But so far as cin be 
found, the above decision has never been cited with 
approval. SOLON D. WILSON. 


16 Ex parte Hardy, 68 Ala. 303. 

17 The Union Bank of Rochester v. The Union Bank of 
Sandusky, 6 Ohio St. 254. - 

18 People v. Spalding, 10 Paige, 284; In the matter of 
Watson, 3 Lans. 413; People v. Bennett, 4 Paige, 281. 

19 2 Barbour’s Chancery Prac., 271; Patrick v. Warner, 
4 Paige, 397; People v. Bennett, 4 Jd. 282. Contra: McCain 
v. Sewell, 2 Pitts. Legal Jour. 185. 

20 Matter of Rhodes, 65 N. C. 518; Morris v. Whitehead, 
Id. 637. 

21 Blewett v. Smith, 74 Mo. 405; Ex parte Crenshawe, 10 
Mo. 456. 

22 Harris v. Bridges, 57 Ga. 407. 

23 Smith v. McLendor, 59 Ga. 523; Matter of Stenert, 24 
Hun, 247; Matter of Bleakley, 5 Paige, 311; Hyrman v. 
Washington, 2 McCord (8. C.), 493; People v. Wilson, 5 
Johns. (N. Y.) 368; Jones v. Fridenburg, 3 Pa. L. J. Rep. 
199; Re Dudley L. R., 12 Q. B. D. 44; s. c., L. G. Q. B. 16. 

24 Ex parte Cottrell, 14 Reporter, 465; Cottrell v. State, 
9 Neb. 125; Musser v. Stewart, 21 Ohio St. 356; Hootman 
vy. Shriner, 15 Id. 43. 

2 Holmes v. State, 2 Greene (Iowa), 501. 

26 Summary of the laws of the several States as to im- 
prisonment for debt: 11 Cent. L. J. 518; Contempt of 
Court, 22 Id. 464; Contempt, 2 Zd. 358. 
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INFANCY—DISAFFIRMANCE OF CONTRACT— 


RETURNING CONSIDERATION. 





LEMON V. BEEMAN. 





Supreme Court of Ohio, January 10, 1888. 


Infancy — Disaffirmance of Contract — Returning 
Consideration— When Unnecessary.—An infant may, 
as a rule, disaffirm any contract into which he has 
entered, except it be for necessaries; but in order to 
do so and recover the consideration paid by himself, 
he must make restitution of what he has received if it 
is still in his possession. If, however, he has lost it, 
as where it has been taken from him on execution 
against another, restitution thereof is not necessary to 
a disaftirmance. 


MINSHALL, J., delivered the opinion of the 
the court: 

In 1881, Beeman, then a minor, purchased of 
James Lemon, then in life, but since deceased, a 
certain stock of drugs, for which he paid at the 
time $400, the price as agreed on between them. 
The stock was in a store in the State of Illinois; 
and the sale was made by Lemon, through his 
agent, Dr. Everett, who sometime before had sold 
the stock to Lemon, and, as his agent, had con- 
tinued in possession of the property, and con- 
ducted the business for him. In a short time 
after the sale had been made to Beeman, the goods 
were taken from him under an execution issued 
upon a judgment against Everett, upon the claim 
of the creditor of the latter that they belonged to 
him, and not to Lemon. Beeman made an effort 
to recover the property; and, in a short time after 
he became of age(which was in 1882), disaftirmed 
the contract, presented a claim to the adminis- 
trator of Lemon’s estate for the money he had 
paid on the purchase, and demanded its return, 
which was refused and the claim rejected. 

No point is made as to the ownership of the 
goods; it is averred in the petition, and must be 
taken as the fact, that they belonged to the de- 
ceased at time of the sale to Beeman. Again, 
there is no room for a claim, nor is it made, that 
the property purchased was in the nature of nec- 
essaries, and the contract, for such reason, incapa- 
ble of being disaffirmed; nor is it claimed that 
the decedent or his agent was in any way deceived 
as to the age of Beeman at the time the sale was 
made. The only question presented upon the 
record is whether, upon the facts as stated, the 
minor had the right, on becoming of age, to re- 
scind the contract, and recover the consideration 
he had paid, without returning the property that 
had been sold and delivered to him. The true 
doctrine now seems to be that the contract of an 
infant is in no caseabsolutely void. 1 Pars. Cont. 
295, 328; Pol. Cont. 35; Harner v. Dipple,31 Ohio 
St. 72; Williams v. Moor, 11 Mees. & W. 256. An 
infant may, as a general rule, disaffirm any con- 
tract into which he has entered; but, until he 
does so, the contract may be said to subsist, capa- 
ble of being made absolutely by affirmance, or 
void by disaffirmance, on his arriving at age; in 





other words, infancy confers a privilege rather 
than imposes a disability. Hence, the disaffirm- 
ance of a contract by an infant, in the exercise of 
a right similar to that of rescission in the case of 
an adult, the ground being minority, independAnt 
of questions of fraud or mistake. But, in all élse, 
the general doctrine of rescission is departed from 
no further than is necessary to preserve the 
grounds upon which the privilege is allowed; 
and is governed by the maxim that infancy is a 
shield, and not a sword. He is notin all cases, as 
is an adult, required to restore the opposite party 
to his former condition; for if he has lost or 
squandered the property received by him in the 
transaction that he rescinds, and so is unable to 
restore it, he may still disaflirm the eontract and 
recover back the consideration paid by him with- 
out making a restitution; for, if it were otherwise, 
his priviledge would be of little avail as shield 
against the inexperience and improvidence of 
youth. But when the property rescinded by him 
from the adult in his possession, or under his 
control, to permit him to rescind, without return- 
ing it, or offering to do so, would be to permit 
him to use his privilege as a sword, rather than 
asashield. This view is supported, not only by 
reason, but by the greater weight of authority. 
It was recognized and applied by this court in 
Cresinger v. Welch, 15 Ohio, 156, decided in 1846. 
The following is the language used by Mr. Tyler 
on the subject: ‘Ifthe contract has been exe- 
cuted by the adult, and the infant has the prop- 
erty or consideration received at the time he at- 
tains full age, and he then repudiates the transac- 
tion, he must return such property or considera- 
tion, or its equivalent, to the adult party. [If, 
however, the infant has wasted or squandered 
the property or consideration received during in- 
fancy, and on coming of age repudiates the trans- 
action, the adult party is remediless.”’ He then 
adds that ‘‘there are expressions of judges and 
text-writers against this latter proposition, but,” 
he says, “the weight of authority is in harmony 
with it, and is decidedly in accord with the gen- 
eral principles of law for the protection of in- 
fants.’’ Tyler, Inf.(2d Ed.) 80, and in cases cited 
by the author. See, also, the case of Price v. 
Furman, 27 Vt. 268, and the notes thereto of Mr. 
Ewell, in his Leading Cases on Infancy & Cover- 
ture, 119. After an exhaustive review of the 
cases, this author says: ‘The true doctrine, and 
the one supported by the weight of authority (at 
least in the United States), would seem to be 
that when an infant disaffirms his executed con- 
tract, after arriving at age, and seeks a recovery 
of the consideration moving from him, and where 
the specific consideration received by him remains 
in his hands, in specie at the time of disaffirmance, 
and is capable of return, it must be returned by 
him; but if he has, during infancy, wasted, sold, 
or otherwise disposed of, or ceased to possess the 
consideration, and has none of it in his hands in 
kind on arriving at majority, he is not liable 
therefor, and may disaflirm without tendering or 
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accounting for such consideration.’’ This state- 
ment of the law, supported, as it is, not only by 
the greater weight of authority, but also of reason, 
meets with our full approval. There is, however, 
much conflict in the decisions of the different 
States; greater perhaps than upon any other 
question connected with the law of infancy 
(Mete. Cont. 76); but we deem it unnecessary to 
attempt to review or discuss them, for the very 
good reason, that it has been done with thorough- 
ness and ability by the authors just referred to. 
See, also, the notes of Mr. Ewell to the recent 
case of Adams v. Beall, decided by the Maryland 
court of appeals, 26 Amer. Law Reg. 710. 


We have been cited, by counsel for the defend- 
ant below, to a number of the previous decisions 
of this court, supposed to affect the right of the 
plaintiff to recover; but a careful examination 
will disclose that such is not the case. In Starr v. 
Wright, 20 Ohio St. 97, a conveyance had been 
made by a father to his minor son, it being with- 
out any consideration and intended to defraud 
creditors; and, during minority, the son had 
reconveyed to the father to enable him to raise 
money and pay his creditors, who, for a full con- 
sideration, then conveyed to the defendant. The 
court denied the right of the son on arriving at 
age to disaftirm his deed of reconveyance. Being 
the voluntary grantee of his father, the sen had 
done no more than was his moral duty to do; and 
what he might have been compelled to do in 
favor of creditors and purchasers. The court ap- 
plied the maxim, that infancy is a shield and not 
asword. The case is quite analogous in princi- 
ple to the leading one of Zouch v. Parsons, de- 
cided by Lord Mansfield, in 1765. It was there 
held that where an infant does what he might 
have been compelled by a court of equity to do, 
he cannot afterwards disaffirm his act. 3 Bur- 
rows, 1794. In Harner v. Dipple, 31 Ohio St. 72, 
the question was whether an undertaking exe- 
cuted by an infant for stay of execution was void, 
or only voidable. The court held that it was 
voidable only, and might therefore be, as it had 
been, affirmed by the infant on arriving at age. 
In Curtiss v. McDougal, 26 Ohio St. 67, it appears 
an infant has purchased a team of mules, and at 
the same time had executed a mortgage on them 
to secure the purchase money. He afterwards 
sold the property to his father, who brought an 
action in replevin against an assignee of the 
mortgage to recover possession. The claim was 
based on the theory that, by the subsequent sale 
of the mortgaged property, the infant had dis- 
affirmed the mortgage, as he would have had a 
right to do so. It is difficult to see how the sale 
of the property purchased could be treated as a 
disaftirmance of the contract by which he had ac- 
quired it; it was rather an aftirmance than a dis- 
affirmance of that contract, and entirely consist- 
ent with the existence of the mortgage that he 
had given to secure the payment of the purchase 
money. Again, there was no positive disaftirm- 
ance by the infant, the claim being made by a 





‘third person, his grantee, although, the rule is 


well settled that the privilege is personal to the 
infant, and is not available to third persons. 1 
Pars. Const. 329. But the court placed its decis- 
ion upon the broader ground that it was not with- 
in the privilege of the infant to disaftirm the 
security he had given for the purchase money 
without also avoiding the purchase, saying that 
‘sin such case, if the infant would rescind a part, 
he must rescind the whole contract, and thereby 
restcre to the vendor the title acquired by the 
purchase ;”’ again applying the principle that in- 
fancy may be used as a shield, but nut as asword. 
So that the claim of the plaintiff in replevin de- 
feated his right to recover, as a disaftirmance of 
the mortgage would necessarily have divested 
the title by which he claimed the property. It is 
apparent that none of these cases, when rightly 
considered, affect the right of the plaintiff to dis- 
affirm the purchase made of the decedent, and to 
recover the consideration paid. Neither he, nor 
any one claiming under him, makes any claim to 
the property purchased. By his disaftirmance, 
the title has been restored to the estate of the 
vendor, and the property, or its value, may be re- 
covered by the administrator, if it was wrong- 
fully taken by the sheriff under the execution 
against Everett. Judgment aftirmed. 


Note.—The question involved in the principal case 
is one of the vexed questions in the law of infancy, in 
regard to which there is much conflict among the 
authorities. The principal case, however, is decided 
in accordance with what appears to be the weight of 
modern authority as well as the better reason. It is 
now settled that, as a general rule, contracts of infants 
are merely voidable at their option and not absolutely 
void.! Infancy is a shield and not a sword, and the in- 
fant must, at least in some of the States, in order to 
reap the advantage of this privilege extended to him 
by the law, disaftirm his contract within a reasonable 
time after reaching his majority, or he cannot dis- 
affirm it at all.2 

Where the contract is entirely executory on both 
sides, it may undoubtedly be avoided by the infant, 
and troublesome questions seldom arise in such case.® 

Where the contract has been executed by the infant, 
either wholly or in part, but remains executory as to 
the other party, the infant may recover the considera- 
tion paid by him, in any appropriate action, just as if 
no such special contract had been made. . 


1 Rice v. Boyer, 108 Ind. 472; 8. C., 9 N. E. Rep. 420; Cole 
v. Pennoyer, 14 Il. 158; Harnes v. Dipple, 31 Ohio St. 72; 
Manning v. Johnson, 26 Ala. 446; 8. C., 62 Am. Dec. 732; 
Mecker v. Koelm (Neb.), 32 N. W. Rep. 583. 

2 Keil v. Healey, 84 Ill. 104; 8. c., 25 Am. Rep. 434; 
Stucker v. Yoder, 33 Iowa, 177; Ihley v. Padgett (8. C.), 
3 8. E. Rep. 468. Compare Sims v. Bardoner, 86 Ind. 87; 
Sims v. Everhardt, 102 U. 8. 300; Tobey v. Wood, 123 
Mass. 88; 8. C., 25 Am. Rep. 27, and note, 31. 

8 See Bish. on Cont. (1887), §§ 919, 920. ‘‘Disaffirmance 
of Voidable Contracts by Infants,” 2 Cent. L. J. 343. 

4Medburg v. Watrous, 7 Hill (N Y.), 110; Robinson v. 
Weeks, 56 Me. 102; Corpe v. Overton, 10 Bing. 252 ; Shurt- 
leff v. Millard, 12 R. I. 272; 8s. c., 34 Am. Rep. 640; Ss. c., 8 
Cent. L. J. 419; See also Whitmarsh v. Hall, 3 Den. 375. 
Compare Holmes v. Blogg, 8 Taunt. 508; 1 Pars. Cont. 
*322. 
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Where the contract has been executed by the other 
party, a question of difficulty arises. The infant still 
has the right to disaftirm his contract in a proper case, 
but can he do so without returning the consideration 
already received? If the contract was not for neces- 
saries, and the consideration has been spent or other- 
wise parted with and wasted by the minor so as to be 
incapable of return, he may, nevertheless, disaffirm 
the contract and the other party would seem to be 
remediless.5 Butif the consideration remains in the 
hands of the infant at the time he seeks to disaffirm 
the contract, he must return it in order to disaffirm.® 
Some of the cases cited in support of the last proposi- 
tion seems to make no distinction as to whether he 
still retains the specific consideration or not, but state 
the rule broadly that he must return the consideration 
and place the other party in statu quo.’ The distine- 
tion would, however, seem to be a proper one.’ “If 
he still retains the property when the contract is dis- 
affirmed, he must restore it on demand, and on his 
failure to do so, the original owner may obtain: it on 
replevin, or recover its value in an action of trover.’”? 

An infant who receives a deed for land and executes 
a mortgage back to secure the purchase money, cannot 
both avoid the mortgage and affirm the deed?! Nor 
can he disaffirm a note given for the purchase price of 
goods, and at the same time retain the good. And in 
arecent case decided by the Maryland Court of Ap- 
peals, it is held that where a minor, in consideration of 
being admitted as a partner in a firm, pays money 
therefore and remains a partner so long as he finds it 
profitable, he cannot, on voluntarily withdrawing, re- 
cover back the money thus paid.!2. But in the case of 


5 Price v. Furman, 27 Vt. 271; “Rescission of Con- 
tracts,’ 18 Cent. L. J. 484, 485; Chandler v. Simmons, 97 
Mass. 508; Mustard v. Wholford, 15 Gratt. (Va.), 329, 341; 
Smith v. Evans, 5 Humph. (Tenn.) 73; Corey v. Burton, 
32 Mich. 30; Boodey v. McKenney, 23 Me. 525; Green v. 
Green, 69 N. Y. 553; 8. C., 25 Am. Rep. 233. Compare Gray 
v. Lessington, 2 Bosw. 257; Bartholomew v. Finnemore, 
17 Barb. 429. 

6 Tucker v. Moreland, 1 Am. Lead. Cas. 259, 260; Man- 
ning v. Johnson, 26 Ala. 446; S. C., 62 Am. Dec. 732; Todd 
v. Clapp, 118 Mass. 495; Chandler v. Simmons, 97 Mass. 
508; Ruchisky v. DeHaven, 97 Pa. St. 210; Carr v. Clough, 
26 N. H. 293; Cogley v. Cushman, 16 Minn. 397; Towle v. 
Dresser, 73 Me. 252; ‘“‘Rescission of Contracts,” 18 Cent. 
L. J. 484, 485. 

7 See also Taft v. Pike, 14 Vt. 409; s. c., 33 Am. Dec. 228; 
Bartlett v. Cowles, 15 Gray, 445; Locke v. Smith, 41 N. H. 
346; Bailey v. Barnberger, 11 B. Mon. (Ky.) 118; Clark v. 
Tate (Mont.), 14 Pac. Rep. 761. 

8 So held in the principal opinion, and advocated by 
Mr. Ewell in his note to Adams v. Beall, 26 Am. L. Reg. 
710, 715, and Tyler on Infancy (2d ed.), 80, as well as sup- 
ported by the authorities cited in note 5, supra. The 
distinction is also made in a leading article in 2 Cent. L. 
J. 343, entitled “Disaffirmance of Voidable Contracts by 
Infants,” and in the late cases of Brandon v. Brown, 106 
Ill, 519, 527, and Brantley v. Wolf, 60 Miss. 420. 

8 Cooley on Torts, 111, citing Mills v. Graham,1N. W. 
Rep. 140; Badger v. Phinney, 15 Mass. 359; Walker v. 
Davis, 1 Gray, 506; Kilgore v. Johnson, 17 Tex. 341; Pars. 
on Cont. (5th ed.) 319; Reeve Dom. Rel. 244; Schouler 
Dom. Rel. 555. 

10 Bigelow v. Kinney, 3 Vt. 353; s. c., 21 Am. Dec, 589; 
Hawblett v. Hamblett, 6 N. H. 339; Heath v. West, 28 N. 
H. 101; Dana v. Combs, 6 Greenl. (Me.) 89; 8. C., 19 Am. 
Dec. 194. 

11 Strain v. Wright, 7 Ga. 568; Fitts v. Hall, 9 N. H. 441; 
Henry v. Root, 33 N. Y. 526; McClay v. Worrell (Neb.), 2 
N. W. Rep. 429. 

12 Adams v. Beall, 8 Atl. Rep. 664; s. C., 26 Am. L. Reg. 
710. 





Sparmann v. Keim,!° where the infant advanced $1,000 
in consideration of being admitted as a partner, and 
only received $112.69 benefit therefrom, it was held 
that his complaint stating such facts was good, with- 
out regard toa charge of fraudulent representations 
made therein, and that on offering to restore the 
$112.69 he might recover the balance of his +1,000. In 
another recent case involving the right of an infant 
partner to withdraw and disaftirm his contract, the 
Supreme Court of Indiana held that where an infant 
partner applies to a court of equity for a receiver, he 
thereby consents that the rights of all the parties shall 
be settled by that court, and where he thus asks that 
goods purchased by the firm be taken charge of by the 
receiver as part of its assets, he cannot disaffirm the 
contract of purchase so as to escape liability therefor, 
and at the same time retain the goods, which he has 
treated, and which the court will treat as partnership 
assets.\4 Other cases in which the rights of infant 
partners and their power to rescind were involved are 
cited in the note below.}5 

Where a minor sues to recover money voluntarily 
paid by him on a contract which he has repudiated, he 
may, where he has derived no benetit therefrom, re- 
cover the money so paid without deduction of any 
damages on account of the rescission.!6 But on the 
disaftirmance by an infant of his contract of sale, the 
grantees, it is held, are entitled to the cost of the im- 
provements they have made on the land.!’ 

The right to disaffirm and avoid his contract is a 
personal privilege of the infant,!5 and cannot, it seems, 
de exercised even by his assignee under the general 
assignment laws.!9 W. F. Evviorr. 


13 83 N. Y. 245. 

14 Shirk v. Shulty, 15 N. KE. Rep. 12. 

15 Page v. Morse, 128 Mass. 99; Tobey v. Wood, 123 
Mass. 88; 8. C., 25 Am. Rep. 27; Corpe v. Overton, 10 Bing. 
252; Ex parte Taylor, 8 DeG. M. & G. 254. 

46 Shurtleff v. Millard, 12 R. L. 272; s. c.,34 Am. Rep. 
640; s. c., 8 Cent. L. J. 419. See also to same effect, 
Derocher v. Continental Mills, 58 Me. 217; s. c.,4 Am. 
Rep. 286. 

17 Rundle v. Spencer (Mich.), 34 N. W. Rep. 548. 

18 Austin v. Charlestown Fem. Sem., 8 Metc. 196, 200; 
Nightingale v. Withington, 15 Mass. 272; Bish. Cont. 
(1887), § 936. 

19 Mansfield v. Gordon (Mass.), 10 N. E. Rep. 773. But 
it has been held that an administrator or heir may avoid 
his infant ancestor’s contract: Smith v. Mays, 9 Mass. 
62; Jefford v. Ringgold, 6 Ala. 544; Veal v. Fortson, 57 
Tex. 482, 487. And even the vendee of the infant was 
allowed to do so, where the infant had before filed a 
plea in avoidance of his contract: Schrock v. Crowe, 
83 Ind. 243. 
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1. ACTION—Statute of Limitations. The question 
whether an action is controlled by the statute of lim- 
itations of Pennsylvania must be determined, not by 
the form of the action brought, but by the nature of the 
controversy.—Landes v. Borough of Morristown, 8. C. 
Penn., March 19, 1888; 13 Atl. Rep. 189. 

2. ADMINISTRATOR — Embezzlement — Indictment — 
Statute. Under the Indiana statute, an administra- 
tor who fails to pay over to the parties entitled thereto 
money in his hands is guilty of embezzlement; but this 
statute is held not to apply to an administrator who 
fails to pay over money to his successor.—State v. 
Adamson, 8. C. Ind., March 24, 1888; 16 N. E. Rep. 181. 

3. APPEAL—Bond—Common Law Bond. An ap- 
peal bond in a common law action conditioned that the 
obligor shall perform the judgment of the appellate 
court, pay all costs that may be adjudged against him, 








.and all rents due or to become due, and all damages, is 


good as acommon law bond.—Pray v. Wasdell,8. J. C. 
Mass., March 3, 1888; 16 N. E. Rep. 266; 5 N. Eng. Rep. 898. 

4. APPEAL — Executor —Causa Mortis—Gift. An 
executor, after being charged with a note given by a 
son to the testator, appealed, and the appeal was con- 
solidated with a chancery suit between the testator’s 
widow and the son, who participated in the defense 
made by the executor: Held, that the son was a party 
to the executor’s suit, and being ultimately liable to 
the estate for the note, nay assign the findings against 
the executor as error, in that the note was a gift causa 
mortis from the testator.— Woodburn v. Woodburn, 8. C. 
Ill, March 23, 1888; 16 N. E. Rep. 209. 

5. APPEAL—Habeas Corpus—Statement of Facts. 
A statement of facts agreed to by counsel must be ap- 
proved by the trial judge before it can be considered on 
appeal ina habeas corpus case.—Ex parte Dick, Tex. Ct. 
App., Feb. 25, 1888; 7S. W. Rep. 533. 

6. APPEAL—Jurisdictional Amount. Plaintiff ap- 
pealed from a decree in an action where his debt was 
less than $500, the jurisdictional amount for an appeal, 
but he increased it by taking an assignment of a judg- 
ment in favor of another party against the defendant: 
Held, that the appeal must be dismissed.—McCarty v. 
Hamaker, 8. C. App. Va., 1888; 58. E. Rep. 538. 














7. APPEAL — Jurisdictional Amount. A petition 
claimed $94.70, and interest from a certain date, amount- 
ing in all to over $100: Held, that the case was appeal- 
able, being for more than $100.—Koltze v. Messenbrink, 8. 
C. Iowa, March 12, 1888; 37 N. W. Rep. 179. 

8. APPEAL—Modification of Judgment. A plaintiff 
obtained a judgment for the killing of two cows on dif- 
ferent days, and the only error relied on was in the 
charge of the court as to the killing of one: Held, that 
the supreme court, under Dakota law, could not modify 
the judgment, not knowing how much thereof was 
erroneous.—Cady: v. Chicago, etc. R. Co., 8. C. Dak., Feb. 
20, 1888; 37 N. W. Rep. 221. 


9. APPEAL — Non-appearance — Rehearing. The 
fact that a case was set for hearing on appeal on the 
last day of court, and that for years past the court did 
not finish its docket, is not sufficient for a rehearing 
after a judgment of affirmance, the defendant not 
having appeared and having had no points nor au- 
thorities on file.—Huggins v. Handy, 8. C. Cal., March 29, 
1888 ; 17 Pac. Rep. 533. 

10. APPEAL—Review—Exceptions. When no ex- 
ception is taken to the judgment of a county court, the 
appellate court cannot review such judgment upon the 
evidence.— Brown v. Landon, 8. C. Colo., March 16, 1888; 
17 Pac. Rep. 515. * 

1l. APPEAL—Review of Evidence. The verdict of 
a jury upon conflicting evidence, on which the trial 
court renders a judgment, will not be disturbed on ap- 
peal.—Kaufman v. Springer, 8. C. Kan., March 10, 1888; 17 
Pac. Rep. 475. 

12, APPEAL—Successful Party—Writ of Error. A 
party cannot appeal from a judgment in his favor. He 
can bring a writ of error.—Vallette v. San Juan, etc. Co., 
8. C. Colo., March 16, 1888; 17 Pac. Rep. 509. 


13. APPEAL—To County Court. Under Colorado 
constitution, appeals from inferior courts to county 
courts can be established by law.—Jeffries v. Harrington, 
8. C. Colo., March 16, 1888; 17 Pac. Rep. 505. 

14. APPEAL—Weight of Evidence—Trial by Court.— 
The findings of fact by the court will not be reversed 
on appeal, unless palpably against the weight of evi- 
dence.—Bell v. Wood, Ky. Ct. App., March 6, 1888; 7S. W. 
Rep. 550. 

15. ARREST—Civil Action—Statute—Promissory Note. 
One who makes a promissory note without the in- 
tention of paying it is liable to arrestin a civil action, 
under the statute of Massachusetts.—Moy v. Hammond, 
8. J. C. Mass., March 7, 1888; 15 N. E. Rep. 925; 6 N. Eng. 
Rep. 74. 

16. ATTACHMENT— Jurisdiction — Statute — Justice of 
the Peace. A justice of the peace has no jurisdic- 
tion to isgue an attachment against the interest of a 
debtor in the estate of a decedent, unless there is a 
statute authorizing the issuance of the attachment.— 
Messinger v. Mantz, 8. C. Penn., March 19, 1888; 13 Atl. 
Rep. 197. 

17. ATTACHMENT—Non resident. An attachment 
on the ground of the non-residence of the debtor is in- 
valid if it appears from the affidavit that the debt was 
due by the defendant, a non-resident who, with others 
not named, were partners. For the attachment to be 
valid the affidavit should show that all the partners 
were non-residents.—Corbit v. Corbit, 8. C. N. J., March 9, 
1888 ; 13 Atl. Rep. 178. 


18. AfTORNEY AND CLIENT—Retaining Fee. An at- 
torney employed in an action may, after the action has 
terminated, recover a retaining feee, though the con- 
tract of employment did not specifically mention a re- 

taining fee.—Blackman v. Webb, S.C. Kan., March wad 1888 ; 
17 Pac. Rep. 464. 


19. BAILMENT—Gratuitous — Negligence. 






































Where 


household goods were deposited with a warehouseman, 
and nothing was said as to payment for storage, it was 
held that the warehouseman was liable only for gross 
negligence.— Whiting v. Chicago, etc. R. Co., 8. C. Dak., 
Feb. 20, 1888; 37 N. W. Rep. 222 








XUM 





Vou. 26. 


THE CENTRAL LAW JOURNAL. 527 








20. BANKRUPTC Y—Partnership—Dissolution—Notice.— 
A discharge in bankruptcy dissolves the partnership of 
which the bankrupt was a member. All creditors of 
the partnership are bound to take notice of the disso- 
lution effected by the discharge in bankruptcy.—£ustis 
v. Bolles, 8. J. C. Mass., March 6, 1888; 16 N. E. Rep. 286; 6 
N. Eng. Rep. 82. 

21. BILL OF LaDING—Construction of Terms. The 
term “131 bars short shipped” in a bill of lading means 
so many less than the number previously stated.— 
Abbott v. National, etc. Co., U. 8. D. C. (N. Y.), Jan. 31, 1888; 
33 Fed. Rep. 895. 

22. BILL OF LapING—Weight and Pieces, When a 
bill of lading states that the vessel is not to be responsi- 
bie for the number of pieces or weight, it is liable only 
for what is proved to have been actually put on board. 
—Eaton v. Newmark, U. 8. D.C. (N. Y.), Jan. 21, 1888; 33 | 
Fed. Rep. 891. 

23. BILLS AND NOTES—Payment. Where a draft 
was drawn upon plaintiff, payable ata bank at which 
he had provided funds for its payment, and the defend- 
ant, a bank, holding the draft for collection, failed to 
present it for payment until after the bank at which it 
was payable had failed, and afterwards plaintiff paid 
the draft under protest to save his credit: Held, that 
plaintiff could not recover of the defendant bank the 
amount of the draft, his payment of i¢ being voluntary. 
—Harvey v. Girard, etc. Co., 8. C. Penn., March 19, 1888; 13 
Atl. Rep. 202. 

24. BOARD OF HEALTH—Jail— Statute. Construc- 
tion of New Jersey statutes providing for the proper 
sanitary condition of jails.—State v. Board of Freeholders, 
8. C. N. J., Feb. 27, 1888; 13 Atl. Rep. 173. 

25. BOUNDARIES—Right of Way — Railroad. Cir- 
cumstances stated under which a railroad company 
holding a right of way over plaintiff’s land for more 
than twenty years was held to be bound by the location 
thereof made by its own engineer.--Appeal of West 
Chester, etc. Co., 8. C. Penn., March 19, 1888; 13 Atl. Rep. 
214. 

26. BRIDGES —County Aid — Valuation. When a 
county is called on to assist a township in building a 
bridge, under Wisconsin law, the valuation of the town 
for 18885 controls in regard to bridges authorized at the 
annual town meeting of 1886.—State v. Pierce County, 8. 

* ©. Wis., March 27, 1888; 37 N. W. Rep. 233. 

27. BRIDGES—Navigable Waters—Length of Span.—A 
bridge built across the Missouri river at Kansas City, 
with spans of 160 feet, measuring along the line of the 
bridge between the piers, but measuring at right angles 
with the current only 153 feet between the piers,is an 
unlawful structure, not conforming with the act of 
congress of July 25, 1886.—Hannibal, etc. R. Co. v. Mis- 
souri, etc. R. Co., U. 8.8. C., March 19, 1888; 8 8. C. Rep. 
874. 

28. CARRIER—Delivery of Goods—Bill of Lading. 
Under Texas law, a railroad must deliver goods to the 
owner or consignee upon payment of the freight 
charges as shown by the bill of lading, without re- 
quiring a surrender of the bill of lading.— Dwyer v. Gulf, 
etc. R. Co., 8. C. Tex., Feb. 7, 1888; 78. W. Rep. 504. 


29. CARRIERS—Passengers — Ejectment. When a 
passenger cannot obtain a ticket because the office is 
not open, and is ejected from the train because he will 
not pay ten cents in excess of the regular fare, and is 
left at the next station, which is not open, when the 
weather is rough and uncomfortable; and he might 
have been put off near his home, he is not confined to 
his actual damages.—Haill v. South Carolina R. Co., 8. C. 
8. Car., March 20, 1888; 5 8. E. Rep. 623. 

30. CARRIERS—Refusal to Carry—Baggage.——A party 
injured by the refusal of a railroad company to carry 
his baggage is not limited to the penalty prescribed by 
law, but may recover his actual damages. A person 
who refuses to state that his trunk offered for trans- 
portation contains only wearing apparel, has no cause 
of action for the refusal of a railroad to carry it on a 
passenger train, when it has adopted a rule to carry 





























only such baggage on such trains.—Norfolk, etc. R. Co. v. 
Irvine, 8. C. App. Va., Feb. 16, 1888; 5 8. E. Rep. 532. 

31. CATTLE—Brand — Ownership. A record of a 
brand for cattle which shows that it was placed upon 
the hip, thigh and flank, but does not state on which 
side of the animal, complies with the Texas law, and is 
admissible in evidence to show ownership.— Thompson 
v. State, Tex. Ct. App., March 7, 1888; 78. W. Rep. 589. 

32. CEMETERIES—Lot Owners. Where a lot owner 
of a cemetery has for 20 years held the right to plant 
trees and shrubs on his lot, the association cannot pro- 
hibit him or his agent from doing so.—Silverwood v. Lat- 
robe, Md. Ct. App., March 15, 1888; 13 Atl. Rep. 161. 


33. CEMETERY—Injunction. Where a person has 
been buried in a church cemetery, and after the death 
of his widow the trustees of the church refuse to permit 
her body to be buried by the side of her husband, there 
being room enough between his grave and the graves of 
other persons for that purpose: Held, that the trustees 
were properly enjoined from preventing the burial of 
the widow by the side of her husband.—Antrim v. Mals- 
bury, N. J. Ct. Err. & App., June Term, 1887; 13 Atl. Rep. 
180. 

34. CERTIORARI — Diligence of Petitioner. When 
defendants, in replevin, do not appear, relying upon the 
statement of the constable, to whom they surrendered 
the property, that he would have the suit dismissed, 
they have not shown such diligence as to entitle them 
to a certiorari to the county court, under Colorado law. 
—Austin v. Bush, 8. C. Colo., March 16, 1888; 17 Pac. Rep. 
501. 

35. CERTIORARI—Officer—Record.——A writ of certiorari 
to review the action of a magistrate in issuing a search- 
warrant, can be issued to him, under California law, 
after he has returned all the papers and proceedings to 
the proper superior court.—Quan Chick v. Coffey, 8. C. 
Cal., March 27, 1888; 17 Pac. Rep. 427. 

36. CHATTEL MORTGAGE—Sale—Notice—W aiver. A 
mortgagee, upon default, took possession of the chat- 
tels, when the mortgagor telegraphed him to take the 
articles to A and sellthem there: Aeld, that a sale atA 
on two days’ notice was valid, and a condition that 
fifteen days’ notice of sale should be posted at B was 
waived.— Darnall v. Darlington, S.C. 8. Car., March 20, 
1888; 5S. E. Rep. 620. 


37. COLLISION — Sailing Free and Close-hauled. 
When a brig is sailing free and a schooner close-hauled, 
it is the duty of the brig to keep out of the way.— The 
Havilah, U. 8. D. C. (N. Y.), Feb. 9, 1888; 33 Fed. Rep. 875. 


38. CONSTITUTIONAL LAW—Dentistry. The legisla - 
tion has the power, under the constitution, to regulate 
the practice of dentistry, to create a board authorized 
to license persons to practice that profession, and to 
prohibit unlicensed persons to practice it.— Wilkins v. 
State, 8. C. Ind., March 2, 1888; 16 N. E. Rep, 192. 


39. CONSTITUTIONAL LAW — Patents. A State has 
the constitutional right to require by law that notes 
given for a patent right shall have written or printed on 
them the words “given for a patent right,” and to make 
it a misdemeanor to make or put into circulation a note 
given for that consideration which has not those words 
upon it.—Herdie v. Roessler, N. Y. Ct. App., April 10, 1888; 
16 N. E. Rep. 198. 

40. CONSTITUTIONAL LAW—Towns—Municipal Corpor- 
ation. Construction of Illinois statute relative to 
township organization. An act which prescribes the 
annexation of territory to a township, and further pro- 
vides that the corporate limits of a city shall be ex- 
tended over such an annexed territory, is unconstitu- 
tional, because it contains more than one subject: 
matter.—Dolese v. Pierce, 8. C. Ill., March 15, 1888; 16 N. E. 
Rep. 218. 

41. CONTRACT — Agreement — Action. Where one 
creditor, in consideration of being secured in his debt, 
agrees to pay certain other creditors of the debtor, but 
no specific fund is provided for that purpose, the other 
creditors have no right of action against the secured 
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creditor.—Adams v. Kuehn, 8. C. Penn., Feb. 27, 1888; 13 
Atl. Rep. 184. 

42, CONTRACTS—Construction — Improvements. A 
and B, lessees of a hotel, agreed to make improvements, 
and at the end of the lease, A, who had taken a new 
lease, should pay B a certain sum for his interest in the 
improvements. During the first lease the hotel burned 
down: Held, that A must pay the agreed sum.—Scoville 
v. Terry, 8. C. App. Va., Feb. 16, 1888; 5 8. E. Rep. 530. 

43. CONTRACT—Offer and Acceptance. An offer of 
sale is binding only when the proposition is met with an 
acceptance which corresponds with it entirely and 
adequately, without qualification or the addition of new 
matter.— Thomas v. Greenwood, 8. C. Mich., April 6, 1888; 

7 N. W. Rep. 195. 

44. CONTRACTS—Rescission—Parol.-—— A written con- 
tract may be rescinded by parol, and such agreement 
may be inferred from the acts and declarations of the 
parties.—Chouteau v. Jupiter Iron Works, 8. C. Mo., March 
19, 1868; 78. W. Rep. 467. 

45. ConTRACT—Securities — Tender. A contracted 
to sell B certain goods on time, B furnishing certain 
securities. B tendered other securities: Held, that A, 
on tender and demand, could sell the gouds and recover 
the difference, if any, from B.—Heller v. Charleston P. 
Co., 8. C. 8. Car., March 14, 1888; 5S. E. Rep. 611. 

46. CONTRACTS—Street Railroads — Repairing Streets. 
Under a contract that a street railroad shall keep 
the street between its tracks in good condition, the city 
cannot recover from the street railroads any part of the 
cost of improving a street incurred before the company 
had constructed its tracks on that street.— Gulf City, etc. 
R. Co. v. Galveston, 8. C. Tex., Feb. 10, 1888; 7 8S. W. Rep. 
520. 

47. COUNTIES—County Court—Personal Injuries. A 
county court is not responsible in damages at the sult 
of an individual for injuries sustained by him in conse- 
quence of the neglect of the court or any of its officers 
or agents to perform any duty enjoined by law, unless 
such action is given by statute, expressly or by neces- 
sary implication.— Watkins v. County Court, S.C. App. W. 
Va., Feb. 4, 1888; 5 8. E. Rep. 654. 

48. COUNTIES—Liabilities—Limitations. A petition 
for a writ of mandamus to enforce the payment of a 
claim for supplies furnished a county is deficient, if it 
fails to show that the debt, which was ordered paid, was 
ordered paid out of the funds provided for such purpose 
for the fiscal year in which the supplies were furnished 
and the claim filed.— Schwartz v. Wilson, 8. C. Cal., March 
31, 1888; 17 Pac. Rep. 449. 

49. COUNTIES—Warrants — Priority of Payment. 
County warrants presented but not paid have prefer- 
ence in payment according to date of presentment, and 
money raised to fund these warrants cannot be diverted 
to pay current expenses.—People v. Austin, S. C. Colo., 
March 9, 1888; 17 Pac. Rep. 485. 

50. CORPORATIONS—Citizenship—Garnishment. A 
railroad corporation is a domestic corporation of a 
territory where itoperates its road, though incorporated 
by the United States, and can be garnished there for a 
debt contracted in another territory.—Losee v. Ream, 8. 
C. Utah, March 1, 1888; 17 Pac. Rep. 452. 

51. CORPORATIONS—Contracts—Ultra Vires—Equitable 
Relief.——W hen a corporation, public or private, enters 
in good faith intd a contract not inequitable, which is 
void in whole or in part because of lack of power on its 
part to make it, and receives benefits therefrom, equity 
will require the corporation to do equity to the other 
party.— Brown v. City of Atchison, 8. C. Kan., March 10, 
1888; 17 Pac. Rep. 465. 


























* 52. CORPORATIONS—Improvement—W ater-courses.— 


A company organized as a river navigation improve- 
ment company, under How. Stat. Mich., ch. 111, cannot 
control a dam previously erected without authority on 
a non-navigable stream.— East, etc. Co. v. White, etc. Co., 
8. C. Mich., April 6, 1888; 37 N. W. Rep. 192. 

53. CORPORATIONS—Knowledge of Officers—Notice.— 
A director of a land company, who was also probate 





judge, at the request of the grantor drew a deed for two 
lots in the presence of the president and executive 
board of said company. Afterwards, and before said 
deed was recorded, the company purchased the same 
lots from the same grantor: Held, that the company 
was not charged with notice of the first deed.—Arm- 
strong v. Abbott, 8. C. Colo., April 3, 1888; 17 Pac. Rep. 517. 

54. CORPORATION—Officers—Fraud. It is not fraud- 
ulent in law for a corporation intending to go on with 
its business to pay its directors money borrowed from 
them, nor does such payment render the directors per- 
sonally liable to other creditors of the corporation for 
the amount so paid to them.—Aoilt v. Bennett, 8. J. C. 
Mass., March 6, 1888; 16 N. E. Rep. 5; 6 N. Eng. Rep. 79. 

55. CORPORATION—Statutes — Borough. Where it 
is doubtful whether the petition for the incorporation 
of a borough is signed by a sufficient number of citizens, 
it is the duty of the court to refuse the order of incor- 
poration.—in re Borough of Taylorsport, 8. C. Penn., 
March 19, 1888; 13 Atl. Rep. 224. 


56. CORPORATIONS—Subscription — Liability ———When 
a stock company, incorporated under a general law re- 
quiring the amount of its stock to be stated in the re- 
cording certificate, enters into business with a less 
capital subscribed, a stockholder, whois not estopped 
by his works or acts, cannot be held to his subscription. 
—Haskell v. Worthington, 8. C. Mo., March 19, 1888; 78. W. 
Rep. 481. 

57. CosT — Statute. Construction of ;New Jersey 
statutes relative to costs and the amount to be re- 
covered in actions in the supreme court of that State.— 
Somerset, etc. Co. v. Beekman, 8. C. N. J., Feb. 27, 1888; 13 
Atl. Rep. 169. 

58. CRIMINAL Law — Accomplice — Conviction A 
conviction may be had on the uncorroborated testimony 
of an accomplice, but it is the duty of the court to cau- 
tion the jury as tothe weight to be given to such evi- 
dence.— Wisdom v. People, 8. C. Colo., March 16, 1888; 17 
Pac. Rep. 519. 

59. CRIMINAL Law—Aggravated Assault—Adult Male. 
A conviction for an aggravated assault cannot be 
sustained, when the proof does not show that the de- 
fendant is an adult male, under Texas law.— Robinson v. 
State, Tex. Ct. App., Feb. 25, 1888; 7S. W. Rep. 531. 

60. CRIMINAL LAW—Assault with Intent to Kill—Res 
Gestz. On a trial for assault with intent to commit 
murder, evidence as to the acts and declarations of a 
third party, tending to show a conspiracy between him 
and the defendant to commit the crime, is admissible as 
part of the res gestee.—People v. Bentley, S.C. Cal., March 
28, 1888; 17 Pac. Rep. 436. 

61. CRIMINAL Law—Assisting Prosecuting Attorney. 
An attorney employed by private parties, but not 
appointed by the court to assist the prosecuting attor- 
ney, cannot act in that capacity, under Wisconsin laws. 
—Biernel v. State, 8. C. Wis., March 27, 1888; 37 N. W. Rep. 
244. 

62. CRIMINAL LAw—Charge — Harmless Error. A 
conviction will not be reversed on appeal for errors in 
the charge not excepted to, when such errors were not 
fundamntal nor calculated to injure the rights of the 
defendant.— Wimbish v. ‘State, Tex. Ct. App., Feb. 25, 1888; 
78. W. Rep. 533. 

68. CRIMINAL Law—Continuance — Absence of Wit- 
nesses. It is not error to refuse a continuance in a 
criminal case, on the ground of absence of witnesses, 
when all the witnesses are present but one, and the 
court has offered to postpone the trial till the arrival of 
the absent witness, which offer defendant declinéd.— 
May v. State, Tex. Ct. App., March 3, 1888; 7 8S. W. Rep. 
588. 


64. CRIMINAL Law — Continuance — Counsel. 
































An 


application for a continuance in a criminal case,because, 
owing to a prior engagement, the counsel has not been 
able to prepare for trial, is addressed to the discretion 
of the court, and its action will not be reviewed except 
in case of abuse.—People v. Collins, S. C. Cal., March 28, 
1888 ; 17 Pac. Rep. 430. 
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65. CRIMINAL LAW—False Pretenses—Indictment. 
An indictment for fraudulently procuring goods by 
means of a false and fraudulent chattel mortg8ge, must 
set out the mortgage.—Hardin v. State, Tex. Ct. App., 
Feb. 25, 1888; 7S. W. Rep. 534. 
66. CRIMINAL LAW—Gaming — Indictment. An in- 
dictment for keeping a gaming table, at which games of 
chance are played, which follows the statute and does 
not allege that games were played for money, or that 
the offense was committed unlawfully and wilfully, is 
sufficient.—State v. Howe, 8.C_N.Car., March 19, 1888; 5 
8. E. Rep. 671. 
67. CRIMINAL Law—Indictment—Surplusage. Un- 
necessary averments in an indictment will not vitiate 
it when, without them, the offense is fully and correctly 
charged.— Peterson v. State, Tex. Ct. App., Feb. 22, 1888; 7 
8. W. Rep. 530. 
68. CRIMINAL Law — Instructions—Opinion. It is 
reversible error for the judge to intimate, by the earn- 
estness of his charge, his own opinion as to whether de- 
fendants struck the blow complained of and without 
justification.—State v. Howell, 8. C. 8. Car., March 20, 
1888; 5 S. E. Rep. 617. 
69. CRIMINAL LAW—Mortgaged Crop—Indictment.— 
An indictment, under Texas laws, for selling a crop 
which was mortgaged before it was planted with intent 
to defraud the mortgagee, should allege that the ac- 
cused executed the mortgage; that he afterwards 
planted such crop; that when the same was growing or 
grown the mortgagee became a lien upon it, and that 
the accused fraudulently disposed of it.— Mooney vr. State, 
Tex. Ct. App., Feb. 18, 1888; 78. W. Rep. 587. 
70, CRIMINAL LAW—Larceny — Asportation. Pos- 
session of an overcout taken from 2 dummy but still 
attached to it by a chain, the dummy being on the side- 
walk and attached to the house by a string, does not 
show larceny, under California law, as there was no 
asportation.— People v. Myer, 8. C. Cal., March 28, 1888; 17 
Pac. Rep. 431. 
71. CRIMINAL Law—Larceny—Proof of Another Theft. 
When evidence is introduced to couple the de- 
fendant with the theft of another horse stolen at the 
same time as the one for which he stands charged, it is 
error for the court not to instruct as to the purposes for 
which such testimony is admitted, und that the defend- 

sant can only be convicted of the larceny charged in the 
indictment.— eno v. State, Tex. Ct. App., Feb. 25, 1888; 7 
S. W. Rep. 532. 

72. CRIMINAL Law—Rape — Evidence. When the 
evidence shows, in a case of rape, that the defendants 
had carnal intercourse with a child between 13 and 14 
years of age, and from her testimony compelled her to 
submit to their embraces, a refusal to instruct the jury 
to find the defendants not guilty is not error.—Pugh v. 
Com., Ky. Ct. App., March 1, 1888; 78. W. Rep. 541. 

73. CRIMINAL PRACTICE — Indictment. It is the 
proper practice for the prosecuting attorney to sign in- 
dictments, but it is not reversible error for the deputy 
prosecuting attorney to sign his name with the addition 
“deputy prosecuting attorney” to the indictment.— 
Tuylor v, State, 8. C. Ind., Feb. 29, 1888; 16 N. E. Rep. 183. 

74. CUSTOM AND UsaGE—Contract. A city agreed 
to pay for printing and binding its ordinances at the 
rate of $1.12 1-2 per page for the first 100 copies, and for 
each additional copy at the rate of 60 cents per page, 
the city to take not less than 125 copies: Aeld, that the 
custom of printers could show that the city agreed 
thereby to take 100 copies at $1.12 12 for each page in 
one of the copies, and 25 additional copies at 60 cents 
for each page in one of them.— Dwyer v. City of Brenham, 
8. C. Tex., Feb. 14, 1888; 7S. W. Rep. 598. 

75. DAMAGES—Fires — Title. For damages to his 
cranberry marsh by fire plaintiff must prove his title, 
though in possession where the title is in issue.— Reed v. 
Chicago, etc. R. Co., 8. C. Wis., March 27, 1888; 37 N. W. 
Rep. 225. 

76. DAMAGES—Injuries—Inadequacy. A judgment 
for $300 for personal injuries will not be set aside as 






































inadequate, when its injustice is not apparent to every- 
one.— Wunderlich v. New York, U. 8. C. C. (N. Y.), Feb. 18, 
1888 ; 33 Fed. Rep. 854. 

77. DEED—Condition—Breach.—Land was conveyed 
to a railroad on condition that it should build and main- 
tain a depot onit. After 11 years it removed the depot: 
Held, that the grantor had an action at law but the land 
did not revert.—Berkley v. Union P. R. Co., U. 8. C. C. 
(Colo.), Jan. 18, 1888; 33 Fed. Rep. 794. 

78. DEEDS—Estate to Vest at Death. A valid deed 
may be made conveying a freehold estate to commence 
at the death of the grantor.— Bunch v. Nicks, 8. C. Ark., 
March 31, 1888; 7S. W. Rep. 563. 

79. DEED—Mortgage—Defeasance. In Pennsylva- 
nia, a deed absolute in terms cannot be reduced to the 
grade of a mortgage by a defeasance, unless the latter 
instrument is made at the same time with the deed and 
is duly acknowledged and recorded in accordance with 
the Jaws of Pennsylvania. The unsealed, unrecorded 
agreement of the grantee to reconvey to the grantor 
upon payment of a stated sum, cannot be given in evi- 
dence in an ejectment case by the grantee against the 
grantor.—Sankey v. Hawley, S.C. Penn., March 19, 1888; 
13 Atl. Rep. 208. 

80. DESCENT AND DISTRIBUTION — Realty Heirs. 
Heirs do not become executors de son tort by taking 
possession of and selling the ancestor’s realty.—Johnson 
v. Johnson, 8. C. Ga., Dec. 16, 1°87; 58. E. Rep. 629. 


81. DivorcE—Alimony—Partition. A decree in a 
divorce suit cannot order a partition of the common 
real estate of the parties thereto, when a mortgagee is 
lawfully in possession under a mortgage covering the 
whole land.—Cummings v. Cummings, 8. C. Cal., March 29, 
1888; 17 Pac. Rep. 442. d 

82. DivorcE—Pregnancy Before Marriage—Presump- 
tion. A husband who sues for a divorce because his 
wife gave birth to a fully developed child three and a 
half months after the marriage, must bring proof to 
rebut the presumption that he is the father of the child. 
—McCullough v. McCullough, 8. C. Tex., Feb. 10, 1888; 7 8. 
W. Rep. 593. 

83. DRAINAGE—Appeal — Jurisdiction.-——An appeal 
to commissioners from the decision of town supervisors 
refusing to lay out a ditch, can only be determined when 
all five commissioners are present.—futland v. Bixby, 8. 
C. Wis., March 27, 1888; 37 N. W. Rey. 228. 


84. EJECTMENT—Betterments—Writ of Possession.— 
Defendant, in eje¢tment, did not ask for the assessment 
of the value of the improvements when judgment was 
entered aguinst him or during the term, but sued in 
equity for their value and to restrain the execution of a 
writ of possession: Held, that the injunction should be 
dissolved, but the right of compensation for the value 
of the improvements is not lost.—Counts v. Kitchen, Ky. 
Ct. App., March 1, 1888; 75. W. Rep. 538. 


85. EJECTMENT—Mesne Profits — Improvements. 
Under Colorado law, a purchaser may sue trespassers 
for mesne profits pending an action of ejectment brought 
by his grantor after his purchase and before delivery of 
seizen. Recovery of nominal damages in ejectment is 
no bar to a suit for mesne profits. It is error to exclude 
testimony of rents received by defendants, on the 
ground that such rent includes the use of improvements 
erected by defendants.—Limberg v. Higenbotham, 8. C. 
Colo., March 9, 1888; 17 Pac. Rep. 481. 


86. EMINENT DOMAIN—Limitation by Contract—Breach. 
A party ceded land for a raiJroad on condition that 
no more be taken. Afterwards it was sought to con- 
demn more: Held, that though the right of eminent 
domain could not be impaired by private contract, yet 
the court should prescribe such terms as would insure 
just compensation for the land already ceded.—Corn- 
wall v. Louisville, etc. R. Co., Ey. Ct. App., March 6, 1888; 
78. W. Rep. 553. 

87. EMINENT DoOMAIN—Railroad — Statute. A rail- 
road company running its road through the lawn and 
garden uf a proprietor, but not between the house and 
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barn, nor in such a manner as to interfere with the 
approach to the house or the use of the spring house, 
does not violate the statute of Pennsylvania, which 
limits the exercise of the right of eminent domain by 
railroads.— Appeal of Damon, 8. C. Penn., March 19, 1888; 
18 Atl. Rep. 217. 

88. Equiry — Canceling Mortgage. A mortgage, 
which is a lien on property superior to any claim of the 
plaintiff, will not be canceled on his petition, when it is 
not shown that it was ever paid, or that defendant ac- 
quired it by fraud.— Mc Millan v. Mason, 8. C. Wis., March 
27, 1888; 37 N. W. Rep. 253. 

89. Equiry—Fraudulent Conveyance—Pleading. A 
complaint charging that an insolvent firm indebted to 
the plaintiff had fraudulently transferred its property 
to a third person, and that he had disposed of the same, 
states a good cause of action in equity.—Chamberlain v. 
Jones, 8. C. Ind., March 24, 1888; 16 N. E. Rep. 178. 

90. Equiry—Jurisdiction — Cancellation — Negotiable 
Instrument. A party having paid a negotiable 
promissory note in full, is entitled to the relief of a 
court of equity to compel the holder to surrender the 
same for cancellation.—Fitzmaurice v. Mosier, 8. C. Ind., 
March 24, 1888; 16 N. E. Rep. 175. 

91. Equiry—Pleading—Practice. In equity, some 
defendants filed pleas and then obtained leave to with- 
draw them, and other defendants demurred. It being 
doubtful whether or not the pleas were before the 
court: Held, to be the better practice to postpone ac- 
tion on the pleas till the hearing on the demurrer.— 
Campbell v. New York, U.8.C.C. (N. Y.), Feb. 15, 1888;.33 
Fed. Rep. 795. 

92. ESTOPPEL—Boundaries—Adjustment. A parol 
adjustment of the boundaries between adjoining land 
owners is not an estoppel when the party setting it up 
has not changed his position for the worse and the 
other has acquired no rights under it.—Bridges v. John- 
son, 8S. C. Tex., Feb. 7, 1888; 7S. W. Rep. 506. 

93. EVIDENCE—Handwriting — Signature. When 
plaintiff's indorsement is in issue, documents foreign to 
the case, which he admitted on cross-examination bore 
his signature, may go tothe jury for comparison.—Dietz 
v. Fourth Nat. Bk., 8. C. Mich., April 6, 1888; 37 N. W. Rep. 
220. 

94. EVIDENCE — Title to Land — Declarations. 
Declarations of an administrator and heir, made during 
the administration, that he was satisfied by informa- 
tion from other heirs that half of certain land, inven- 
toried as part of the estate, belonged to another, are 
not admissible against the grantee of the land from the 
heirs.— Gilbert v. Odum, 8. C. Tex., Feb 7, 1888; 78. W. 
Rep. 510. 

9%. EXECUTORS—Accounting— Impeachment. One 
court cannot set aside the order of another court con- 
firming a preliminary accounting by an administrator 
on the ground that certain creditors had not been noti- 
fied. It can only decree that they are not bound 
thereby.—Gee v. Humphries, 8. C. 8. Car., March 20, 1888; 5 
S. E. Rep. 615. 

9. ExECUTORS—Accounting — Order. An order, 
directing an administrator to dismiss a suit brought on 
a claim alleged to be due the estate, and finding that 
thereupon there is no property in his hands and direct- 
ing him forthwith to file his final account,is an at- 
tempt by the court to state and settle his account, and 
is erroneous.—In re Rullock’s Estate, 8. C. Cal., March 29, 
1888 ; 17 Pac. Rep. 540. 

97. ExecUTOR—Guardian— Surety — Statute. An 
executor who has paid to the insolvent guardian of in- 
fants their legacies or distributive shares is not liable 
to the successor of the guardian, who had been his 
surety, under Rev. Stat. Ind. § 24442.—Silvers v. Canary, 
8. C. Ind. March 22, 1888; 16 N. E. Rep. 166. 

98. EXECUTORS—Mortgages—Parties. A mortgage 
creditor may foreclose by suit against the executor, 
and the heirs are not necessary parties, under Texas 
law.—Howard v. Johnson, 8. C. Tex., Feb. 10, 1888; 7S. W. 
Rep. 522. 









































99. EXECUTORS—Sale of Realty—Application. On 
the application of an administrator to sell realty of the 
estate to pay unsatisfied claims, heirs can only.show 
relevant causes why the sale should not be made, and 
cannot raise questions of heirship, etc.—Jn re Estate of 
Houck, 8. C. Oreg., Feb. 29, 1888; 17 Pac. Rep. 461. 

100. EXECUTOR AND ADMINISTRATOR—Sale. Under 
the Pennsylvania statute, an executor has the right to 
act under orders of the court as trustee or commis- 
sioner to sell in proper cases the real estate, and where 
no good reason is shown why he should not be per- 
mitted to do so itis an abuse of the discretion of the 
court to refuse him the privilege and appoint another 
person as trustee for that purpose.— Appeal of Taylor, 8. 
C. Penn., March 19, 1888; 13 Atl. Rep. 222. 

101. EXECUTOR AND ADMINISTRATOR—Settlement. 
It is error not to permit the defendantin an action by 
an administrator to recover money due to him, as such, 
to show by (the administrator’s) settlement that noth- 
ing was due to him.—Sager v. Lindsey, 8. C. Penn., March 
19, 1888; 13 Atl. Rep. 211. 

102. FEES — Statute.— Sheriff. Construction of 
Pennsylvania statutes relative to the fees of sheriffs for 
summoning jurors.—Marberry v. County of Lehigh, 8. C. 
Penn., March 19, 1888; 13 Atl. Rep. 196. 

103. FISHERIES—Oysters—Rights. One cannot ac- 
quire a right to oyster grounds, under Va. Act, March 
4, 1884, which cannot be destroyed by subsequent acts 
of the legislature.— Purcell v. Conrad, 8. C. App. Va., Feb. 
21, 1888; 5S. E. Rep. 545. 

104. FORGERY—Statute. Construction of Indiana 
stututes defining the crime of forgery. The value of 
the money or goods sought to be obtained by means of 
the forged instrument is not of the essence of defense, 
and need not be stated in the indictment.—Stewart v. 
State, 8. C. Ind. March 1, 1888; 16 N. E. Rep. 186. 

105. Fraup—Contract Evidence. When the de- 
fendant disputes the written contract in suit on the 
ground of fraud, he may testify that he would not have 
signed it had he known the terms specified.—Chatham 
v. Jones, 8. C. Tex., Feb. 14, 1888; 78. W. Rep. 600. 


106. FRAUD—Purchase—Concealment. Proof that 
co-owners of a mine, having discovered a body of ore 
therein, purchased the interest of the plaintiff, a co- 
owner, through his agent, another co-owner, fraudu- 
lently concealing from both the discovery, and agreeing 
to pay the agent more money for his own interest, de- 
pending upon the value of the ore extracted, will avoid 
the deed.—Daniel v. Brown, U. 8. C. C. (Colo.), Feb. 17, 
1888; 33 Fed. Rep. 849. 

107. Fraub—Setting Aside Deed—Proof. Plaintiff 
was in possession of land. Her confidential agent 
brought a message from defendant, who claimed the 
land, that he would sue her for it unless she compro- 
mised by dividing the land. She told her agent to pre- 
pare the deed. The defendant took possession of his 
half and improved it. She had no communication with 
the defendant personally: Held, that she had not 
proved fraud, and was not entitled to have the deed set 
aside.—Stewart v. Miller, 8. C. Tex., Feb. 14, 1888; 78. W. 
Rep. 603. 

108. FRauD—Statute of—Parol Agreement. Where 
the mortgagee of land buys it at foreclosure sale, hav- 
ing made a parol agreement with the mortgagor that 
he might redeem by payment of the debt, etc, such 
agreement is not within the statute of frauds.— Turner 
v. Johnson, 8. C. Mo., March 19, 1888; 78. W. Rep. 570. 

109. FRAUDULENT CONVEYANCES—Consideration. 
Where a woman, against whom a judgment for defi- 
ciency might be rendered in a foreclosure suit then 
pending, conveyed land toa person who conveyed it 
back to her in trust for her daughter, she being igno- 
rant of the pendency of the foreclosure suit, the con- 
veyance not being proved voluntary, it was held that 
her conveyance was not fraudulent, and a verdict in 
her favor should not be disturbed.—Jackson v. Badger, N. 
Y. Ct. App., April 10, 1888; 16 N. E. Rep. 208. 

110. FRAUDULENT CONVEYANCES — Consideration — 
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Homestead. A conveyed his homestead, worth 
$1,900, to his daughter-in-law, she giving back a note 
and mortgage for $875, and agreeing to pay his indebt- 
ednes to her father, both amounting to $1,900: Held, 
that since $1,500 of the homestead is exempt from exe- 
cution, the deed cannot be set aside as a fraud on cred- 
itors on the ground of inadequacy of consideration.— 
Shay v. Wheeler, S.C. Mich., April 6, 1888;37 N. W. Rep. 
210. 

1ll. FRAUDULENT CONVEYANCES — Impeachment — 
Priority. A creditor who first files his bill to im- 
peach a fraudulent assignment of personal property is 
entitled to be first paid from the proceeds of the sale, if 
there are no valid prior liens.—Clark v. Figgins, 8. C. 
App. W. Va., Feb. 25, 1888; 5 8. E. Rep. 643. 

112, FRAUDULENT CONVEYANCES—Indebtedness. A 
purchased land in 1871, agreeing to convey fifty acres 

- thereof to his son if he would apply his earnings 
thereto till all the land was paid for. In 1883, in pursu- 
ance of the contract, A conveyed the fifty acres to his 
son, who had occupied and improved it from the time 
of the contract. Soon afterwards a judgment was ob- 
tained against A for a debt contracted a few years 
prior to 1883, and the fifty acres was sold thereunder: 
Held, that the son’s title was good.—Barnett v. Vincent, 
8. C. Tex., Feb. 10, 1888; 7S. W. Rep. 525. 

113, FRAUDULENT CONVEYANCES—Insolvency — Money 
Payment. When an insolvent debtor conveys prop- 
erty to a creditor in payment ofa debt, and receives a 
money payment for the excess, the whale transaction 
will be set aside as a fraud on the other creditors.— 
Black v. Vaughan, 8. ©. Tex., Feb. 17, 1888; 78. W. Rep. 
604. 











114. FRAUDULENT CONVEYANCES — Mortgage — Good 
Faith. A party who takes a mortgage in good faith, 
having no knowledge of fraud and no notice of any 
litigation relative to the land, is a bona fide holder, and 
his title prevails over a suit by an administrator to set 
aside his intestate’s deed to the grantor of the mort- 
gage in favor of creditors as a fraudulent conveyance. 
—Farrand v. Caton, 8.C. Mich., April 6, 1888; 37 N. W. 
Rep. 199. 

115. FRAUDULENT CONVEYANCES — Preferences to 
Creditors, Creditors, who have obtained security, 
should be protected when no fraud is shown or intent 

. to deal otherwise than fairly and diligently.—Fech- 
heimer v. Sloman, U. 8.C. C. (Neb.), Jan. 31, 1888; 33 Fed. 
Rep. 787. 

116. FRAUDULENT CONVEYANCES—Proof of Fraud. 
Circumstances stated under which it was held that un- 
der a charge that a conveyance was fraudulent, the 
burden of proof rested upon the plaintiff, who had 
made that allegation.— Webb v. Darby, 8.C. Mo., March 
19, 1888; 7S. W. Rep. 577. 

117. GAMING—Horse Racing. Trotting or racing 
horses for a premium or reward is not illegal at com- 
mon law or under Wisconsin law, and the winner may 
sue for the premium.—Porter v. Day, 8. C. Wis., March 
27, 1888; 37 N. W. Rep. 259. 

118. GUARANTY — Condition. Where a guarantor 
delivered to the cashier of a bank a note with his guar- 
anty, and notified the cashier that the delivery was 
upon condition that another person should guarantee 
the note, and the bank accepted the note without the 
additional guarantee, the first guarantor is not liable 
upon his guaranty.—Belleville, etc. Co.v. Bornman, 8. C. 
Ill., March 27, 1888; 16 N. E. Rep. 210. 


119. HigHways—Contract—Bond—Pleading. In an 
action by a county upon a bond given to secure the 
performance of a contract to construct a highway, the 
plaintiff must allege in its complaint the performance 
on its part of the conditions incumbent upon it by the 
terms of the bond, or an excuse for non-performance 
thereof.— Ripley County v. Hill, S.C. Ind., March 22, 1888; 
16 N. E, Rep. 156. 

120. HIGHWAYS — Statute — Certiorari. Construc- 
tion of New Jersey statutes relative to the laying off, 
location and building of highways. Certiorari will not 


























lie when the directions of the statute have been obeyed. 
—State v. Poland, 8.C.N.J., March 9, 1888; 13 Atl. Rep. 
174. 

121. HOMESTEAD—Abandonment. An intention to 
abandon a homestead cannot be inferred from the 
owner’s going to Texas for his health upon money ob- 
tained by mortgaging it, and upon his return renting it 
and living on a place belonging to his father-in-law, 
near enough to supervise it, having the intention to re- 
turn to it when his health improved.— Davis v. Pritchard, 
Ky. Ct. App., March 3, 1888; 7 8. W. Rep. 549. 

122. HOMICIDE — Indictment — Duplicity — Practice — 
Continuance. An indictment for murder in the first 
degree, which also charges an assault, is not bad for 
duplicity. It is not error to refuse a continuance, when 
the affidavit states that the absent witness will prove 
that the accused is of unsound mind, but states no 
particular factsto which they will testify.— Warner v. 
State, 8. C. Ind., March 6, 1888; 16 N. E. Rep. 189. 

123. HOMESTEAD—Mortgage Sale—Supplies. When 
a homestead is sold under a mortgage, the owner is en- 
titled to. homestead interest in the surplus proceeds as 
against his other judgment creditors. —Carraway v. 
Carraway, 8. C. 8. Car., March 14, 1888; 5S. E. Rep. 597. 


124. HOMESTEAD—Adverse Possession — Conveyance. 
One in the peaceable adverse possession of land 
for more than ten years, occupying it as a homestead, 
can only transfer it in the manner provided by law in 
the case of homesteads.— Bridges v. Johnson, 8. C. Tex., 
Feb. 7, 1888; 78. W. Rep. 506. 

125. HOMESTEAD—Exemption—Judgment. A judg- 
ment debtor’s homestead is not exempt from a judg- 
ment rendered before its purchase.—Peterson v. Little, 
8. C. Iowa, March 12, 1888; 37 N. W. Rep. 169. 

126. HOMESTEAD — Setting Apart—Adopted Children. 
Unless parties applying for a homestead in the es- 
tate of a deceased person as his children are his own 
children, or have been adopted by him, they are not 
entitled thereto.—In re Romero’s Estate, 8. C. Cal., March 
28, 1888; 17 Pac. Rep, 434. 

127. HOMESTEAD—Residence. One who owns a lot 
having on it two houses separated by a fence, cannot 
claim a homestead in the whole lot, when she resides in 
one and has rented out the other for years.—Maloney v. 
Hefer, 8. C. Cal., March 29, 1888; 17 Pac. Rep. 539. 


128. HUSBAND AND WIFE—Arrest—Civil Action. A 
married woman cannot, under the married woman’s act 
of Pennsylvania, be arrested in a civil actior. for torts 
committed by her during coverture.—Vocht v. Kuklence, 
8. C. Penn., March 19, 1888; 13 Atl. Rep. 199. 

129. HUSBAND AND WIFE—Fraudulent Conveyaaces— 
Title. A sold goods to B for which he agreed to 
make notes to A’s wife, to whom A wasindebted. B re- 
fused to make the notes after the goods were delivered, 
and A rescinded the contract and conveyed the goods 
to his wife, when A’s creditors garnished B: Held, that 
the sale to the wife was valid against A’s creditors.— 
Lang v. Rickmers, 8. C. Tex., Feb. 10, 1888; 7S. W. Rep. 527. 


130. HUSBAND AND WIFE—Her Contracts—Board 
A contract by a married woman to pay for the board of 
herself, husband and imbecile son, is not binding on 
her, under Michigan laws. A widow is not chargeable 
to her daughter, with whom she lives, forthe board of 
herself and her imbecile son, in the absence of an ex- 
press contract made after coverture.—Howe v. North, 8. 
C. Mich., April 5, 1888; 37 N. W. Rep. 213. 

131. HOSBAND AND WIFE—His Debt—Separate Funds. 
A wife, by her earnings accumulated by her, with 
her husband’s consent, advanced the money which was 
paid by her husband to purchase property in A’s name, 
which property A conveyed to her, and she subse- 
quently paid off an incumbrance on it and improved it 
with funds given her by her father: Held, that the deed 
would not be set aside for fraud.— Bartlett v. Behrens, 8. 
C. Mo., March 19, 1888; 78. W. Rep. 581. 

132. HUSBAND AND WIFE — Mortgage — Parties. 
Where husband and wife joined in a mortgage of the 
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wife’s land to secure the husband’s debt, and a fore- 
closure suit is brought, the wife may become a party to 
show the invalidity of the mortgage.—State ex rel. v. 
Kennett, 8. C. Ind., March 23, 1888; 16 N. E. Rep. 173. 

133. HUSBAND AND WIFE—Separate Earnings—Cred- 
itors. When a wife has earned money, and by con- 
sent of her husband has bought land in her name, and 
with money not furnished by him has put improve- 
ments on it, his creditors can subject all the property to 
the payment of their claims.—Bailey v. Gardner, 8. C. 
App. W. Va., Feb. 25, 1888; 5 3. E. Rep. 636. 

134. HUSBAND AND WIFE—Separate Property—Commu- 
nity. A wife conducting business as a merchant 
mingles her profits in business with her separate means 
in the purchase of goods; she must be prepared, when 
the goods are attached for her husband’s debts, to show 
how much of her separate means were so used, other- 
wise the whole will be regarded as community property 
in favor of such creditors, under Texas law.—Jones v. 
Epperson, 8. C. Tex., Feb. 8, 1888; 7S. W. Rep. 488. 

135. INFANT—Feme Covert—Ratification of Contract. 
An infant feme covert jointly with her husband exe- 
cuted a deed of trust. After her majority and the death 
of her husband she accepted a part of the proceeds of 
the sale under adecree of foreclosure. Subsequently 
she claimed dower in the land: Held, that by accepting 
such proceeds she ratified the deed.—Dawaugh v. Black- 
ford, 8. C. App. Va., Feb. 16, 1888; 5 8. E. Rep. 542. 

136. INJUNCTIO N— Diverting Water — Leasehold. 
Possession of land under a lease for years is sufficient 
to enable the tenant to sustain a suit for a perpetual in- 
junction to restrain the diverting of water necessary to 
the enjoyment of the land, the injunction necessarily 
ending with the estate.— Heilbron v. Fowler, etc. Co., 8. C. 
Cal., March 29, 1888; 17 Pac. Rep. 535. 

137. INSOLVENCY—Assignment—Collateral Attack.— 
In an action brought by the assignee of an insolvent to 
recover assets for the creditors, the defendant cannot 
object that the insolvency petition did not sufficiently 
state the necessary facts, nor that the assignee’s bond 
was not filed in time.— Mogk rv. Peterson, 8. C. Cal., March 
31, 1888; 17 Pac. Rep. 446. 

138. INSURANCE—Additional—Consent of Agent. A 
written consent of the insurance agent to additional in- 
surance on the property is sufficient, though the policy 
provides that it must be indorsed on the policy.—Mat- 
tocks v. Des Moines Ins. Co., 8. C. Iowa, March 12, 1888; 
37 N. W. Rep. 174. 

139. LINSURANCE—Conditions — Waiver. A stipula- 
tion in an accident policy, that the insured shall claim 
no waiver by reason of any uct of the agent, unless the 
agent is so authorized in writing by the president or 
secretary of the company, does not extend to stipula- 
tions which are to be performed atter the loss has oc- 
curred.— Trarelers’ Ins. Co. v. Harvey, 8.C. App. Va., 1888; 
58. E. Rep. 553. 

140. INSURANCE—Conditions—W aiver—Agent.—When 
an agent of an insurance company was required to write 
policies, had the power to adjust losses, und the com- 
pany generally followed his advice about paying them, 
he must be held to be a general agent and to have power 
to waive preliminary proof of loss required by the 
policy.— Travelers’ Ins. Co. v. Harvey, 8. C. App. Va., 1888; 
58. E. Rep. 553. 

14l. INSURANCE—Marine Insurance — Policy. Cir- 
cumstances stated under which a party having cargo 
insured on board of vessel may claim under the policy 
as for a total loss, the special terms recited in the policy 
referring to the ship and not to the cargo.—Boardman v. 
Boston, etc. Co., 8. J. C. Mass., March 12, 1888; 16 N. E. Rep. 
26; 6N. Eng. Rep. 88. 

142. INTEREST—Coupons. When the interest upon 
a@ promissory note is represented by coupons, no inter- 
est can be collected on them after maturity, but the 
principal contract for the loan is not rendered usurious 
by such a provision.—Mathews v. Toogood, 8. C. Neb., 
March 7, 1888; 37 N. W. Rep. 265. 


143. INTOXICATING LIQUORS—Action by Wife—Proof. 
































In an action by a wife and her minor children 
against saloon-keepers for selling whisky to her 
husband, proof of the sales may be shown by the cir- 
cumstances, and such circumstances may be sufficient 
to overcome the positive testimony of witnesses.— 
McManigal v. Seaton, 8. C. Neb., March 7, 1888; 37 N. W. 
Rep. 271. 

144. INTOXICATING LIQUORS — Indictment — Unlawful 
Sale. An indictment charging defendant with keep- 
ing, using and occupying a building with intent to sell 
intoxicating liquors, and with selling them, is not sus- 
tained by mere proof that intoxicating liquor was found 
upon the premises.—State v. Tierney, 8. C. Iowa, March 
12, 1888; 37 N. W. Rep. 176. 

145. INTOXICATING LIQUORS—Local Option—Judicial 
Notice. An indictment for selling intoxicating liquor 
in a magisterial district voting against license, need not 
state that such district has so voted, for the court will 
take judicial notice of such a vote.—Savage v. Com., 8. C. 
App. Va., March 8, 1888; 5 8. E. Rep. 563. 


146. INTOXICATING LIQUOR—Local Option Law. 
The local option law of Virginia is constitutional.— 
Savage v. Com., 8. C. App. Va., March 15, 1888; 5 8. E. Rep. 
565. 

147. INTOXICATING LIQUORS — Unlawful Sales—Prem- 
ises. Under the Iowa law, making property used 
with the knowledge of its owner for the purpose of sell- 
ing intoxicating liquors liable for judgment and costs in 
such suits, it is not necessary to adjudicate the owner’s 
knowledge before a seizure is made, but such knowl- 
edge must appear before he can finally be deprived of 
his rights therein.—Snedecker v. Jones, 8. C. Iowa, March 
12, 1888; 37 N. W. Rep. 175. 

148. IRRIGATION—Excessive Charges for Water. A 
distributor of-water, for hire from the natural streams, 
cannot demand $10 an acre for the right to receive and 
use water from its canal, and mandamus will lie to en- 
force the right to the use of unappropriated water on 
payment of a reasonable compensation for its transpor- 
tation.— Wheeler c. Northern, etc. Co., 8. C. Colo., Jan. 4, 
1888; 17 Pac. Rep. 487. 


149. JUDGMENT—Evidence—Parol. When a decree 
is not entered of record it cannot be proved by parol.— 
Caldwell v. Dullaghan, 8. C. lowa, March 12, 1888; 37 N. W. 
Rep. 178. 

150. JUDGMENT—Res Adjudicata. Judgment was 
rendered against a receiver of an insolvent on a bill 
filed to set aside a deed by the insolvent to his son and 
a mortgage by the son to secure certain creditors of 
the father: Held,a bar to asecond suit alleging the son 
to be a creditor, and the conveyance to him was a 
fraudulent preference, and the mortgage therefore 
void.— Patterson v. Wold, U. 8. C. C. (Minn.), Jan. 14, 1888; 
33 Fed. Rep. 791. 


151. JUDGMENT—Review. Where a judgment has 
been rendered against a defendant who has appeared 
to the action, but was absent when the judgment was 
rendered, he is not entitled to a review of the judgment, 
under the statute which provides for a review of judg- 
ments rendered in the absence of the defendant.— Riley 
v. Hale, 8. J.C. Muss., April 2, 1888; 16 N. E. Rep. 276; 6 N. 
Eng. Rep. 895. 


152. JUDGMENT—Settlement of Accounts—Reopening. 
In a suit to enforce a judgment on a bond given in 
settlement of accounts, set-offs arising out of errors in 
the account are admissible, when the payee stated in 
writing at the time that the bond was subject to all 
such errors, which proposition was recognized in the 
judgment.—Danner v. Frederick, 8. C. App. Va., 1888; 5 8. 
E. Rep. 537. 

1538. JUDGMENT — Vacating — Another Court. = A 
judgment on a promissory note, obtained by warrant of 
attorney in a municipal court and docketed by tran- 
script in the circuit court, cannot be set aside* by the 
latter court.—Coon v. Seymour, 8. C. Wis., March 27, 1888; 
37 N. W. Rep. 243. 
































154. JUDICIAL SALES—County and Circuit Courts. 
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In Missouri, a circuit court has no jurisdiction to hear a 
motion to set aside a sale made under an order of a 
county court.—Gilbert v. Renner, 8. C. Mo., March 19, 1888 ; 
78. W. Rep. 479. 

155. JUSTICES OF THE PEACE—Jury Trial—Power. 
When a jury is called before a justice and impaneled, 
the justice cannot take the case from the jury.—Hunt v. 
Farmers’ Ins. Co., 8. C. Iowa, March 12, 1888; 37 N. W. 
Rep. 173. 

156. LANDLORD AND TENANT — Assignment — Accept- 
ance. After the assignee of a lease had been in 
possession and paid rent for nine months, he reassigned 
his lease to the original tenant without the latter’s 
knowledge, notified the landlord to look to the latter 
for his rent, and went out of possession: Held, that his 
action was invalid, and he was still liable for the rent.— 
Beattie v. Parrot, etc. Co.,8. C. Mont., Jan. 13, 1888; 17 Pac. 
Rep. 451. 

157. LANDLORD AND TENANT—Rent. The goods of 
asubtenant are liable to seizure for the rent of the 
tenant, even though he has on the premises goods suffi- 
cient to pay the rent.—Smeyer v. Roth, 8. C. Penn,, March 
19, 1888; 13 Atl. Rep. 191. 

158. LANDLORD AND TENANT — Rent — Delivery. 
When a tenant agrees to pay a portion of the crops as 
rent, but the time of delivery is not fixed, evidence that 
the place was unhealthy and the tenant’s family and 
help were sick is admissible to show that a reasonable 
time for the delivery had not elapsed.— Rawlins v. Bush, 
8. C. Ga., March 23, 1888; 5S. E. Rep. 634. 

159. LANDLORD AND TENANT—Rent — Pleading. A 
complaint in an action for rent, alleging a present due 
and unpaid indebtedness in a certain sum for rent of 
real estate, particularly described during specified 
years, is sufficient on demurrer.—Betis v. Quick, S.C. 
Ind., March 23, 1888; 16 N. E. Rep. 172. 

160. LARCENY—Intent. It is of the essence of lar- 
ceny that the goods should have been taken with the 
intent of depriving the owner of his property. Whether 
such intent existed is a question for the jury. Where 
the taking wus secret and the evidence conflicting the 
felonious intent may be inferred, and the judgment will 
not be reversed.—fobinson v. State, S.C. Ind., March 1, 
1888; 16 N. E. Rep. 184. 

161. LARCENY—Retention of Money by Officer— Re- 
covery. When money is taken from one arrested, 
charged with the larceny thereof, and he is discharged, 
andno criminal charge is pending against the party 
from whom he received it, he can sue the justice there- 
for when he retains it.— Welch v. Gleason, 8. C. 8. Car., 
March 20, 1888; 5 8. E. Rep. 599. 

162. LIBEL AND SLANDER—Elections—Privileged Com- 
munication. A defendant, in an action for slander 
for using language expressing dissatisfaction with the 
counting of votes at an election by the plaintiff, cannot 
claim his words were privileged when it does not ap- 
pear they were made for the purpose of obtaining a re- 
count.— Ellsworth v. Hayes, 8. C. Wis., March 27, 1888; 37 
N. W. Rep. 249. 

163. LIMITATIONS—Accusal of Cause of Action — Pay- 
ment. A and B executed a note, which A after- 
wards for a valuable consideration agreed to pay, but 
failed to pay it, and B paid it: Held, that the statute of 
limitations began to run from the time when B paid the 
note.— Buell v. Burlingame, 8. C. Colo., March 16, 1888; 17 
Pac. Rep. 509. 

164. LIMITATIONS—Acknowledgment—Payment. A 
deed, though a mortgage, cannot be considered a writ 
ten acknowledgment of a debt so as to prevent the bar 
of the statute of limitations, when it makes no refer- 
ence to the debt. When a part of an account is barred, 
and payments have been made thereon, the court 
should apply all payments made before the bar of the 
statute to the liquidation of that part of the debt which 
is barred.—Ashby v. Washburn, 8. C. Neb., March 7, 1888; 
37 N. W. Rep. 267. 

165, LimiITATIONS—Adverse Possession — Interruption. 
The running of the statute of limitations is not in- 






































terrupted in favor of one who obtained a judgment of 
forcible entry and detainer, when no possession was 
taken or attempted to be taken under the judgment.— 
Forbes v. Caldwell, 8. C. Kan., March 10, 1888; 17 Pac. Rep. 
478. 

166. LIMITATIONS — Adverse Possession — Tenants in 
Common. A claimed adverse possession under a 
grantor who had such possession. When his grantor’s 
possession had not ripened into a title he was sued in 
ejectment by one who claimed to be sole owner, but 
who in reality was a tenant in common with others. 
The defendant in such suit bought the title of the 
plaintiff, who executed a deed for the whole of the 
premises, and dismissed the suit: Held, that such pur- 
chaser did not become a tenant in common with the 
others, and his adverse possession gave him the title.— 
Frick v. Sinon, 8. C. Cal., March 24, 1888; 17 Pac. Rep. 439. 

167. LIMITATIONS—Adverse Possession—Title Bond.— 
In a possessory action to determine the title to realty, 
plaintiff had a title bond, which included this land, but 
accepted a deed, from which this land was omitted, but 
he never caused the deed to be corrected: Held, that 
the title bond was merged in the deed, and the plaintiff 
must have held possession of this land for the statutory 
period to assert any title.—Craig v. Walker, Ky. Ct. App., 
March 1, 1888; 78. W. Rep. 540. 

168. LIMITATIONS — Failure to Claim — Husband and 
Wife. A husband, with his wife’s money, paid a 
note, on which her former husband, who had left her 
his estate, was a surety. Subsequently her second hus- 
band’s administrator recovered the money from the 
principal obligor. The wife had control of her estate 
by marriage contract: Held, that her fai'ure to claim the 
money in five years barred her right thereto.—Leith v. 
Carter, 8. C. App. Va., Nov. 10, 1887; 5 8. E. Rep. 584. 

169. LIMITATIONS—Municipal Corporation— Statute. — 
One whose property is injured by a change of grade by 
the corporation must bring suit within six years, under 
Pennsylvania statutes, or his demand will be barred.— 
Craft v. Borough of South Chester, 8. C. Penn., March 19, 
1888; 13 Atl. Rep. 216. 

170. LIMITATION OF ACTIONS—Acknowledgment—Hus- 
band and Wife. The statute of limitations runs on 
the balance due on an administrator’s final settlement, 
under Kentucky laws, and against a married woman 
for the balance due from her former husband’s estate. 
An acknowledgment of the debt, to remove the bar of 
the statute, must be made to the creditor or to some 
one acting for him.—Hargis v. Sewell, Ky. Ct. App., 
March 6, 1888; 7S. W. Rep. 557. 

171. LIMITATION OF ACTIONS—Adverse Possession.— 
When the plaintiff has been in possession of the land in 
controversy fur nearly thirty years, the fact that such 
land was embraced in a deed to the defendant is not 
sufficient to deprive him of his title.—Jones v. Graham, 8. 
C. Ga., March 21, 1888; 5 S. E. Rep. 632. ° 

172. LIMITATION OF ACTIONS — Adverse Possession — 
Color of Title—Married Women. A married woman 
directed her daughter to sign a deed conveying the 
homestead, on the representation of her husband that 
it was only a lease, and the officer took the daughter’s 
acknowledgment, thinking she was the mother: Held, 
that such deed is not, under Texas law, the color to 
title required to support the statutory bar of three 
years’ adverse possession. The Texas law bars a wife, 
who fails to bring suit within ten years,for the re- 
covery of her homestead voluntarily conveyed by her 
husband.—Husseg v. Moser, 8. C. Tex., Feb. 17, 1888; 78. 
W. Rep. 606. 

173. Lis PENDENS—Filing—Judgment. A lis pendens 
filed is inoperative till the complaint is filed, and a 
judgment of foreclosure rendered before twenty days 
after a legal filing of a lis pendens is premature.— Dawson 
v. Mead, 8. C. Wis., March 27, 1888; 37 N. W. Rep. 234. 

174. MANDAMUS — County Commissioners—Claim.—— 
Mandamus will not lie to compel county commissioners 
to act on a claim presented when a previous board has 
disallowed it.— State v. County Commissioners, 8. C. 8. Car., 
March 20, 1888; 5 8. E. Rep. 622. 




















534 THE CENTRAL LAW JOURNAL. 


No. 21 








175. MANDAMUS—Issues—Trial. A return to an al- 
ternative writ of mandamus, denying material allega- 
tions thereof, raises an issue without answer to the re- 
turn. Under Wisconsin laws, a mandamus may be tried 
at the general term of the circuit court of a county in 
the eighth judicial circuit other than that in which it 
was commenced. — State v. Pierce County, 8. C. Wis., 
March 27, 1888; 37 N. W. Rep. 231. 

176. MASTER AND SERVANT — Negligence. A mas- 
ter is not liable for the negligence of his servant, the 
foreman of a gang of laborers, one of whom was killed 
in consequence of the negligence of the foreman in 
failing to warn them of a danger of which he was 
cognizant.—Shea v. Pennsylvania, etc. Go., 8. C. Penn., 
March 19, 1888; 13 Atl. Rep. 193. 

177. MASTER AND SERVANT—Negligence—Evidence.—— 
When the evidence shows that an employee was in- 
jured in the employ of the defendant, but fails to show 
the cause of the injury, the defendant is not liable.— 
Murray v. Denver, etc. R. Co., 8. C. Colo., March 9, 1888 ; 17 
Pac. Rep. 484. 

178. MASTER AND SERVANT— Railroads. A brake- 
man who is knocked off acar by a low bridge, of the 
existence of which he had received no notice,is en 
titled to damages from the railroad company.—Louis- 
ville, etc. Co. v. Wright,S. C. Ind., March 23, 1888; 16 N. E. 
Rep. 145. 

179. MASTER AND SERVANT—Railroad Company — Per- 
sonal Injuries. A railroad company is responsible 
for personal injuries inflicted by its conductor by caus- 
ing the train to move while plaintiff was on the plat- 
form and by jerking her to the ground.—Louisville, etc. 
Co. v. Wood, 8. C. Ind., March 6, 1888; 16 N. E. Rep. 197. 

180. MINES — Cross Veins — Locations. Under 
United States laws, when a junior mining location 
crosses a senior location and the veins therein are 
cross veins, the junior locator is entitled to all the ore 
found in his vein between the side lines of of the senior 
location, except at the space of intersection of the two 
veins, and though that he has a right of way.—Morgen- 
son v. Middleser, etc. Co., 8. C. Colo., March 16, 1888; 17 
Pac. Rep. 513. 

181. MORTGAGE—Foreclosure—Modified Decree. A 
sale made under a decree of foreclosure is not affected 
by a subsequent modification of a decree, omitting a 
personal judgment against a defendant, as the decree 
originally was entered by mistake.— Batchelder v. Brick- 
eli, 8. C. Cal. March 28, 1888; 17 Pac. Rep. 441. 

182. MORTGAGE — Foreclosure — Lapse of Time. 
When a mortgagee fails to offerin evidence the mort- 
gage, 4nd makes no explanation, and has made no 
claim under it for thirteen years, but brought suit be- 
cause he accidentally found it was not satisfied of 
record, a judgment that it was satisfied will not be dis- 
turbed.—Butler v. Washington, 8. C. 8S. Car., March 20, 
1888; 5 S. E. Rep. 601. 

183. MORTGAGE—Husband and Wife—Dower — Home- 
stead. Where, in a mortgage, executed by husband 
and wife, of the wife’s land, there is no mention of the 
wife’s interest until the latter part of the deed, which 
states that she relinquishes to the grantee, without 
mentioning his heirs and assigns, all her interest in the 
property, including dower and homestead: Held, that 
the grantee took only an estate for the life of the wife 
in the land.—Allendorf v. G i, 8. J. C. Mass., 
April 6, 1888; 16 N. E. Rep. 283; 5 N. Eng. Rep. 915. 

18. MORTGAGE — Partial Release — Remainder. 
When a mortgagee releases part of the land, and itis 
agreed it shall continue as to the rest, it is valid as to 
the latter against subsequent judgments against the 
mortgagor.— McAfee v. McAfee, 8. C. 8. Car., March 9, 
1888; 5 8. E. Rep. 593. 

185. MORTGAGE—Recording—Evidence. 
































In an ac- 


tion to foreclose a mortgage, the certificate of the re- 
corder of deeds indorsed upon the mortgage is admis- 
sible in evidence to show that the mortgage was re- 
corded, although such certificate may not be author- 
ized by statute and defective in form, there being other 





evidence that the party charged had actual notice of 
the existence of the mortgage.—Moore v. Clover, 8. C. 
Ind., March 22, 1888; 16 N. E. Rep. 163. 

186. MORTGAGE—Subsequent Title—Sale. A sub- 
sequently acquired title by a mortgagor inures to the 
benefit of his mortgagee,and a purchaser from him 
with notice stands in his shoes.—Cockrill v. Bane, 8. C. 
Mo., March 19, 1888; 78. W. Rep. 480. 

187. MUNICIPAL CORPORATIONS— Changing Grade of 
Street—Compensation. A city authorized by char- 
ter to grade its streets cannot alter the grade so as to 
injure private property without making just compen- 
sation therefor, under the constitution of Missouri.— 
Sheehy v. Kansas City, C. R. Co.,8.C. Mo., March 19, 1888; 
78. W. Rep. 579. 

188. MUNICIPAL CORPORATIONS— Refunding Indebted- 
ness. When a city refunds its outstanding bonds at 
sixty cents on the dollar, the rate fixed by law, and 
also contracts to issue other bonds to be given to the 
holders of the original bonds, and to become binding 
upon certain contingencies, such contract and addi- 
tional bonds are void.—Brown v. City of Atchison, 8. C. 
Kan., March 10, 1888; 17 Pac. Rep. 465. 

189. MUNICIPAL CORPORATIONS — Sewers. Where 
private property is injured by ‘the breaking of a 
public sewer from defective construction, no action 
will lie against the city. But if the city is notified of 
such break it owes a duty to the citizen, for which an 
action will lie.—Kiernan v. Jersey City, 8. C. N. J., Feb. 27, 
1888; 13 Atl. Rep. 170. 

190. MUNICIPAL CORPORATIONS—Streets—Adverse Pos- 
session. When a person has been permitted to re- 
main by actual inclosure in the continuous adverse and 
actual possession of a public street for more than thirty 
years, the title vests absolutely in him.—Cornwall v. 
Louisville, etc. Co., Ky. Ct. App., March 6, 1888; 7 8. W. 
Rep. 553. 

191. MUNICIPAL CORPORATIONS—Street Improvements 
—Assessments. A resolution of the council of a vil- 
lage to pave part of a street, declaring that the real 
estate abutting or adjoining said street shall be the 
taxation district therefor, is illegal for uncertainty.— 
Whitney v. Village of Hudson, 8. C. Mich., April 6, 1888; 37 
N. W. Rep. 184. 

192. NEGLIGENCE — Accident. Where plaintiff is 
injured by the accidental discharge of a pistol in the 
hands of the defendant, who did not see plaintiff, nor 
intend to hurt him,no damages can be recovered.— 
Sutton v. Bonnett, 8. C. Ind., March 2, 1888; 16 N. E. Rep. 
180. 

193. NEGLIGENCE—Contributory—Jury. In an ac- 
tion for setting fire to plaintiff's grain by negligence 
when threshing it, it appeared that the plaintiff was 
present and made no objections: Held, that the ques- 
tion of contributory negligence by the plaintiff should 
be submitted to the jury.—Drevis v. Woods, 8. C. Wis., 
March 27, 1888; 37 N. W. Rep. 256. 

194. NEGLIGENCE—Contributory—Liability. When 
the plaintiff's negligent act is concurrent with defend- 
ant’s he cannot recover for personal injuries sustained. 
When plaintiff's act precedes defendant’s he 
can recover, if the injury could have been pre- 
vented by the exercise of reasonable care on the part 
of the defendant.— Meredith v. Cranberry, etc. Co.,8.C. N. 
Car., March 13, 1888; 58. E. Rep. 659. 

1%. NEGLIGENCE—Contributory — Liability. Mere 
negligence of the plaintiff will not prevent him for re- 
covering for injuries sustained by the acts of another, 
unless but for his negligence the injury would not have 
happened, nor if the defendant, by the exercise of care 
on his part, could have avoided the consequences of 
plaintiff's negligence.— Ayers v. Richmond, etc. R., Co., 8. 
C. App. Va., March 29, 1888; 5 8. E. Rep. 582. 

19%. NEGLIGENCE—Railroads — Inspection. A rail- 
road is bound to inspect foreign cars received for trans- 
portation just as it does its own.—Gutridge v. Mo. P. R. 
Co., 8. C. Mo., March 19, 1888; 78. W. Rep. 476. 

197. OFFICERS—Deputies—Women. The constitu- 
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tion of Colorado does not prohibit women from being 
deputy clerks of county courts.—Jefries v. Harrington, 8. 
C. Colo., March 16, 1888; 17 Pac. Rep. 505. 

198. OFFICERS — Municipal Corporations — Qnalifica- 
tions. The law allowing the council of the City of 
Portsmouth to judge of the qualifications of its mem- 
bers, applies only when a seat is contested.—Jobson v. 
Bridges, 8. C. App. Va., Jan. 12, 1888; 58. E. Rep. 529. 

199. PARTITION—Lands in Another State. A court 
cannot decree the partition of lands, most of which lie 
in another State, though all the parties are before it.— 
Wimer v. Wimer, 8. C. App. Va., 1888; 5S. E. Rep. 536. 

200. PARTITION—Presumption—Time. When com- 
missioners had been appointed to distribute certain 
property described in a will and had reported their do- 
ings to the court, and their division was acquiesced in 
for ten years, it will not be disturbed in the absence of 
evidence showing the allotment to have been unjust, 
though there is no record of the division.—Caudill v. 
Caudill, Ky. Ct. App., March 1, 1888; 7S. W. Rep. 545. 

201. PARTNERSHIP — Dissolution — Estoppel. A 
partner, on selling out his interest, made a schedule of 
the firm debts, which the incoming partner assumed, 
and both of the old partners thought all the debts were 
included. Subsequently the retiring partner paid debts 
which were omitted by mistake from the schedule: 
Held, that he was not estopped to claim half of the sum 
so paid from his former partner.—Musseter v. Timmer- 
man, 8. C. Colo., March 16, 1888; 17 Pac. Rep. 504. 

202. PARTNERSHIP—Partners.——To constitute a part- 
nership the parties must have a community of interest 
in the property and a community of interest in the 
profits.—Dame v. Kempster, 8. J.C. Mass., March 12, 1888; 
15 N. E. Rep. 927; 6 N. Eng. Rep. 93. 

203. PARTNERSHIP—Property—Real Estate. When 
real property is purchased by a partnefship and so 
used, and it appears on the deed that they are partners 
and as sucb bought the property, though it is conveyed 
to the individual partners as tenants in common or as 
joint tenants, they hold the legal estate subject to the 
debts and equities of the partnership.—Cunningham v. 
Ward, 8. C. App. W. Va., Jan. 28, 1888; 5S. E. Rep. 646. 

204. PARTNERSHIP — Survivor — Probate Court, A 
probate court may require a party who admits a part- 

“nership to have existed between himself and the de- 
cedent, to file an account of the partnership affairs as 
to examine him as to the correctness thereof.— Andrade 
v. Superior Court, 8. C. Cal., March 30, 1888; 17 Pac. Rep. 
531. a 

205. PATENTS — Consent Decree — Contempt. By 
consent a decree was entered, admitting that defendant 
had infringed the patent for the Boss harrows and per- 
petuating the injunction. Anorderto show cause for 
alleged contempt was issued. Defendant contended 
that he was not infringing in making the Harris har- 
row: Aeld, that the decree and evidence did not show 
that he was infringing.—Howard v. Mast Co., U. 8. C. C. 
Minn., Feb. 25, 1888; 33 Fed. Rep. 867. 


206. PATENTS—Infringement—Damages. Plaintiff's 
patent was a device intended for use in laying a pave- 
ment which anyone might lay. His damages for in- 
fringement are the profits derived by the infringer*in 
adopting this device over the profits from using any 
other available method.—Shannon v. Bruner, U. 8. C. C. 
Mo., Feb. 17, 1888; 33 Fed. Rep. 871. 


7. PATENTS—Infringement—License Fees. Upon 
a bill for infringing letters patent for a process, the 
plaintiff is entitled to the profits realized, though he had 
established license fees for its use.— Tilghman v. Proctor, 
U. 8. 8. C., March 19, 1888; 8S. C. Rep. 894. 


208. PATENTS—Infringement—Railroad Frogs. The 
use of U irons connecting V-shaped points of a different 
construction with the outside rails, does not infringe 
the second claim of reissue patent 8,914 for improvement 
in railroad frogs.— Weir v. Morden, U. 8.8. C., March 19, 
1888; 8S. C. Rep. 869. 

209. PATENTS—Public Use—Assignment—Delay in Ap- 






































plication. Mere delay to apply for a patent is not 
an abandonment of the invention. An assignment of 
the inventor’s interest in an invention and of the patent 
to be issued, is not within the law making a patent void, 
when the invention has been in public use for two years 
before application for patent.— United States E. L. Co. v. 
Consolidated E. L. Co., U. 8. C. C. (N. Y.), Feb. 9, 1888; 33 
Fed. Rep. 869. 

210. PAYMENT — Acceptance of Order. Plaintiff 
took an order on another without objection in payment 
of a balance due onabond. The drawee accepted it 
but applied it on an account due bim from the plaint- 
iff, and on a disagreement as to such account refused to 
return the order: Held, on a suit on the bond the ques- 
tion should go to the jury whether the plaintiff took the 
order in payment of the debt.—Knott v. Whitfield, 8. C. N. 
Car., March 12, 1888; 5 8. E. Rep. 664. 

211. PAYMENT — Application — Note. A being in- 
debted to B gave him his note therefor. Subsequently 
B supplied A with more goods, and A made payments 
sufficient to discharge the note: Held, that no appro- 
priation having been made, B could not, after A became 
insolvent, apply the payments on the open account and 
claim a right to set aside a deed of A as in fraud of 
creditors as the holder of the note, the payments should 
be applied on the note,— Willis v. McIntyre, 8. C. Tex., 
Feb. 14, 1888; 78. W. Rep. 594. 

212. PAYMENT—Application—Previous Debt. In a 
suit to recover profits arising from dealings in cattle: 
Heid, that plaintiff might appropriate payments made 
by defendant to prior indebtedness to him not barred 
by the statute of limitations.—Darling v. Brown, Ky. Ct. 
App., March 10, 1888; 78. W. Rep. 561. 

213. PENSIONS—Exemptions.——When a United States 
pensioner gives his pension money to his sons, who 
purchase lands with it in their own names, such land is 
not exempt from execution upon a judgment against 
the pensioner, obtained prior to the gift.—Sims v. Wal- 
sham, Ky. Ct. App., March 3, 1888; 78. W. Rep. 5657. 

214. PLEADING—Amendment — Filing. An amend- 
ment to the petition, filed at the close of the trial, con- 
tained the first allegations constituting a cause of 
action: Held, that it was properly stricken out.— Nelson 
v. Hays, 8. C. lowa, March 12, 1888; 37 N. W. Rep. 177. 


215. PLEADING—Amendment—Puarties. When two 
sue as partners, and it appears that they are not part- 
ners, and that one of them is the real party in interest, 
the court, under Colorado law, may allow an amend- 
ment by striking out the name of the other party.— 
Hamill v. Ashley, 8. C. Colo., March 16, 1888; 17 Pac. Rep. 
502. 

















216. PLEADING—Demurrer — Answer. A demurrer 
to a complaint was overruled. Plaintiff was allowed to 
amend his complaint, and defendant was given time to 
answer the amended complaint: Held,that under South 
Carolina law, the defendant was entitled to answer the 
original complaint upon terms, the demurrer being 
made in good faith.—New Home, etc. Co. v. Wray, 8. C. 8. 
Car., Feb. 17, 1888; 5S. E. Rep. 603. 

217. PLEADING —Evidence—Rebate—Railroads. In 
an action to recover rebates from a railroad, when the 
contract therefor was not in writing, it is not error to 
deny a motion to compel the plaintiff to state in his 
petition where and by what officers the alleged agree- 
ment was made, since such a case was not contemplated 
by Rev. Stat. Mo. 1879, § 3529. When it does not appear 
that such rebate was made to the plaintiff exclusively, 
it is not error to overrule a motion to exclude plaintiff's 
testimony on the ground that such contract is contrary 
to law.—Christie v. Mo. Pac. R. Co.,8.C. Mo., March 19, 
1888; 78. W. Rep. 567. 

218. PLEADING — Judgment — Allegations. Under 
New York laws, in pleading a judgment it is sufficient 
to allege that it was duly made by and entered ina 
certain court.—Lee v. Terbell, U. 8. C.C. (N. Y.), Oct. 22, 
1888 ; 33 Fed. Rep. 850. 

219. PLEADING—Negligence—Killing Stock. In an 
action against a railroad for killing stock where the 
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road was not fenced, its general negligence cannot be 
adjudicated, such negligence not being alleged.—Asbach 
v. Chicago, etc. R. Co., 8. C. lowa, March 12, 1888; 37 N. W. 
Rep. 182. : 

220. PLEADING—Street Assessments — Enforcing. 

Acomplaint to enforce a lien for a street assessment, 
under California laws, need not set out any of the pro- 
ceedings prior to the issuance of the assessment.— 
Doane v. Houghton, 8. C. Cal., March 26, 1888; 17 Pac. Rep. 
426. 
. 221. Post-OFFICE — Abstracting Letters — Value. 
An indictment under Rev. Stat. U.8., § 3892, for abstract- 
ing a letter from the mails, need not state that the letter 
contained nothing of value.— United States v. Davis, U.S. 
D. C. (Mich.), Feb. 7, 1888; 33 Fed. Rep. 865. 

222. POWERS — Attorney—Revocation. A declara- 
tion set out a power of attorney to plaintiff to collect 
for certain infringements of a patent, and a contem- 
poraneous agreement showing the compensation he 
was to receive, and that he was to have exclusive con- 
trol {of such business in a certain territory: Held, that 
the power of attorney was irrevocable so far as it had 
been acted on, and that it must be alleged that plaintiff 
had accepted or entered on the contract and notified 
the defendant.—Sanborn v. Rodgers, U.S.C. C. (Mich.), 
Feb. 21, 1888; 33 Fed. Rep. 851. 

223. PRACTICE—New Trial—Accident. Where de- 
fendant’s attorney, being engaged in an important case, 
instructs another attorney about the case, who pro- 
ceeds with ordinary diligence by the usual all rail route, 
but arrives too late, other cases having been unexpect- 
edly disposed of, it is proper to grant a new trial, under 
Iowa law.—First Nat. Bk. v. Harwick, 8. C. lowa, March 
12, 1888; 37 N. W. Rep. 171. 

224. PRACTICE—New Trial—Damages—Remittitur.— 
A court invades the rights of the jury when it requires a 
remittitur of a certain sum as the condition to its over- 
ruling a motion for a new trial. Its only course is to 
grant a new trial.—Gulf, etc. R. Co. v. Coon, 8. C. Tex., 
Feb. 7, 1888; 7S. W. Rep. 492. 

225. PRACTICE — New Trial — Instructions. In an 
action for personal injuries defendant introduced evi- 
dence tending to prove that all the passengers, she be- 
ing among them, were notified not to get on the car at 
that time, the injury being caused by her getting on too 
soon. No exceptions were taken tothe charge, and an 
instruction that she must prove that she was not pro- 
hibited from entering the car was not asked: Held, that 
such question will not be considered in a motion for a 
new trial.—Root v. Catskill, etc. R. Co.,U. 8. C. C. (N. Y.), 
Feb. 14, 1888; 33 Fed. Rep. 858. 

226. PRACTICE—New Trial—Misconduct of Jury. 
The foreman of a jury returned a verdict for the de- 
fendant and at the same time handed the clerk a paper 
signed by him, stating that the jury would recommend 
to the defendant to reimburse plaintiff for loss of time. 
There was no evidence but outside statements of the 
jury, that such recommendation influenced them in 
finding their verdict: Held, that the verdict would not 
be set aside.—Kelley v. Pennsylvania, etc. R. Co., U.8.C. C. 
(N. Y.), Feb. 10, 1888; 33 Fed. Rep. 856. 


227. PRACTICE — New Trial — Newly-discovered Evi- 
dence. A court will not grant a new trial on the 
. ground of newly-discovered evidence, when it is not 
satisfied that such evidence ought to produce a different 
result.— Travelers’ {ns. Co. v. Harvey, 8. C. App. Va., 1888; 
5 8. E. Rep. 553. 

228. PRACTICE—New Trial—Statements of Jurors. 
Statements of jurors as to how they conducted their 
proceedings in ascertaining the damages, are inadmissi- 
ble on a motion for a new trial.—Johnston v. Allen, 8. C. 
N. Car., March 12, 1888; 5 8S. E. Rep. 666. 

229. PRINCIPAL AND AGENT. Where the defendant 
had notified the plaintiff that his brother would act for 
him, he cannot prove any limitations of the brother’s 
authority which were not made known to the plaintiff. 
—Jackson v. Emmens, 8. C. Penn., March 19, 1888; 13 Atl. 
Rep. 210. 
































230, PRINCIPAL AND AGENT—Action—Private Instruc- 
tions. Defendant wrote to plaintiff that he could do 
such surveying as his agent might require: Held, that 
the instructions of the principal to his agent, not com- 
municated to the plaintiff, are not admissible in evi- 
dence.—Hamill v. Ashley, 8. C. Colo., March 16, 1888; 17 
Pac. Rep. 502. 

231. PRINCIPAL AND AGENT—Revocation of Agency. 
When a principal, for a valuable consideration, agrees 
with his agent not to revoke the agency for a reasona- 
ble time, and from the nature of the contract a reasona- 
ble time can be ascertained, such agency is not within 
Civil Code Cal., $ 2356, providing for the termination of 
an agency by revocation.—Parke v. Frank, 8. C. Cal., 
March 27, 1888; 17 Pac. Rep. 427. ' 

232. PRINCIPAL AND SURETY — Notice—Fraud. A 
surety who has been misled by his principal as to the 
extent of his liability incurred, cannot avail himself of 
the fraud of his principal as a defense against the payee 
of the obligation, unless he can show that the latter was 
cognizant of the fraud and participated in it.—Lucas v. 
Owens, 8. C. Ind., March 2, 1888; 16 N. E. Rep. 196. 

233. PRINCIPAL AND SURETY—Release—Alteration. 
A surety on a bond secured by a deed of trust is not re- 
leased by a sale of the property under decree of court 
on terms more advantageous to him than as prescribed 
in the deed, when he was a party to the suit and made 
no objection to the change.— Womack v. Glasgow, 8. C. 
App. Va., 1888: 5 S. E. Rep. 550. 

234. PUBLIC LANDS—Dedication—Streets.——When the 
United States subdivided and sold Fort Dearborn reser- 
vation, the title to the specific lots went to the pur- 
chasers, while the title to and possession of the streets 
dedicated to the public vested in the municipality of 
Chicago, as the public agency of the State for that 
purpose.— State of Illinois v. Illinois C. R. Co., U. 8. C. C- 
(Ill.), Feb. 23, 1888; 33 Fed. Rep. 730. 


235. PUBLIC LANDS — Mexican Grant — Patent. A 
patent to public lands issued in pursuance of a survey 
of a Mexican grant, confirmed by the general land office, 
which sets out such survey, cannot be collaterally im- 
peached on the ground that that survey does not con- 
form to the boundaries as fixed by the decree of the 
United States court confirming the grant.—People v. San 
Francisco, 8. C. Cal., March 28, 1888; 17 Pac. Rep. 522. 


236. PUBLIC LANDS — Patent — Fraud. Under the 
evidence, the patent covering a Mexican land grant was 
fraudulently obtained and the purchaser had notice. A 
patent issued on a grant under the colonization laws of 
Mexico, conveys no title to tlfe mineral land included 
therein.—U. S. v. San Pedro, etc. Co.,8.C. N. Mex., Jan- 
uary Term, 1888; 17 Pac. Rep. 337. 

237. PUBLIC LANDS—State Grant — Construction. 
Act Ill. April 16, 1869, granting to the defendant certain 
submerged lands in Chicago harbor, was a grant in trust 
only with the power to improve the land, and was re- 
vocable as to lands not already reclaimed and improved. 
The defendant lost its rights thereunder by not keeping 
good its tender to Chicago of the money it was thereby 
required to pay, though the city had refused to receive 
it.—State of Illinois v. Illinois C. R. Co.,U. 8. C. C. (Ill.), 
Feb. 23, 1888; 33 Fed. Rep. 730. 

238. PUBLIC LANDS—Town Sites — Conveyarces. 
When a deed from a county judge of a lot in a town site 
recites that the law has been complied with, it cannot 
be attached for defects in the initiatory proceedings in 
ejectment by one holding a subsequent deed from the 
probate judge.—Chever v. Horner, 8. C. Colo., Jan. 28, 
1888; 17 Pac. Rep. 495. 

239. QUIETING TITLE—Estoppel—Privies. In an ac- 
tion to quiet title, defendant cannot set up a title ac- 
quired by his grantor during the pendency of a similar 
action against him by this plaintiff, and which he failed 
to plead before judgment rendered.— Reed v. Douglas, 8. 
C. Iowa, March 12, 1888; 37 N. W. Rep. 181. 

240. RAILROADS — Insolvency — Receiver — Judgment 
Creditor. When a judgment creditor of a railroad 
asks for a receiver, setting forth the precarious condi- 
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tionof the road, but does not sue out execution because 
it would be useless, not no objection is made for such 
failure, a court of equity can appoint a receiver.—Sage 
v. Memphis, etc. R. Co., U. 8.8. C., March 19, 1888; 8 S. C. 
Rep. 887. 

241, RAILROADS—Mortgages—Expenses of Operating. 
Code Miss., § 1033. does not give a prior lien to the 
holders of claims arising from the carrying on of the 
business of a railroad, but prevents mortgages of the 
income, future earnings, or rolling stock being set up to 
defeat such claims.—Farmers’, etc. Co. v. Vicksburg, etc. 
R. Co., U. 8. C. C. (Miss.), Jan. 23, 1888; 33 Fed. Rep. 778. 

242. RAILROAD CONPANIES—Damages. A railroad 
company is not liable in damages for incidential injury 
done to adjacent and abutting land by the operation of 
its road.—Beseman v. Pennsylvania, etc. Co., 8. C. N. J., 
March 9, 1888; 13 Atl. Rep. 164. 

243. RAILROAD COMPANIES—Evidence. In a suit by 
an employee against a railroad company for injuries, it 
is error to permit him to show what his instructions 
were in relation to flagging trains, when he was not in- 
jured while performing such duty.—New York, etc. Co. v. 
Lyons, 8. C. Penn., March 19, 1888; 13 Atl. Rep. 205. 

244. RECORDARI — Appeal Lost — Security. In a 
bastardy case, where the writ of recordari was issued as 
a substitute for an appeal by the prosecutrix from a 
justice of the peace, lost without her fault, no security 
is required.—State v. Warren, 8. C. N. Car., March 12, 1888; 
58. E. Rep. 662. 

245. RECORDS—Judgment—Deed—Priority. A deed 
filed for record after the abstract of a judgment has 
been so filed, but before it has been recorded, has, un- 
der Texas law, priority asa lien over the judgment.— 
Beibaze v. Ratto, 8. C. Tex., Feb. 7, 1888; 78. W. Rep. 501. 

246. REMOVAL OF CAUSES — Quo Warranto — Federal 
Question.— In an action of quo warranto by a State 
through its attorney-general to prevent arailroad from 
controlling certain lands, the defendant petitioned for 
a removal to the federal court, stating that it aequired 
title through an act of the legislature and exercised acts 
of ownership; that the act was subsequently repealed 
in violation of contract and depriving it of its property 
without due process of law: Held, that the act for fe- 
moval covered such suits, and that a federal question 
was presented, though the attorney- general disclaimed 
any reliance upon the repealing act.—State of Illinois v. 
Illinois C. R. Co., U. 8. C. C. (Ill.), Feb. 23, 1888; 33 Fed. 
Rep. 721. 

47. RES ADJUDICATA—Quo Warranto—Mandamus.—— 
A judgment in quo warranto for the defendant, who was 
appointed to an office in the plaintiff's place, is a bar to 
a proceeding by mandamus to compel the board of 
supervisors to pay him salary as an officer de jure.— 
Shumate v. Fauquier Co., 8. C. App. Va., March 8, 1888; 5S. 
E. Rep. 570. 

248. RIPARIAN RIGHTS—State Control. The State 
of Illinois has power to prescribe the limits beyond 
which riparian owners may not build wharves, etc., in 
the navigable waters of the harbor of Chicago, but such 
owners may build wharves to navigable waters subject 
to such control.—State of Illinois v. Illinois C. R. Co., U. 8. 
C. C, (I.), Feb. 23, 1888; 33 Fed. Rep. 730. 

249. SALE—Conditional—Subsequent Purchasers. 
When personal property is conveyed with a stipulation 
that the title shall remain in the vendor untilitis fully 
paid for, the vendor will retain the title as against an 
innocent purchaser from the vendee, under Virginia 
laws.— McComb v. Donald, S&. C. App. Va., 1888; 5S. E. Rep. 
558. 

250. SALE—Jury. Where plaintiff testifies that he 
made and delivered a machine to defendant, which 
allegation the defendant denied, it is a question for the 
jury whether there was a sale or not.—Laurel, etc. Co. v. 
Snyder, 8. C. Penn., March 19, 1888; 13 Atl. Rep. 194. 

251. SALVAGE—Compensation. Under the circum- 
stances, $3,600 was a proper salvage award for rescuing 
a vessel, worth with her cargo $36,800.— The Taylor Dick- 
son, U. 8. D. C. (Va.), Feb. 8, 1888; 33 Fed. Rep. 886. 
































252. SALVAGE — Services by Passengers — Quantum 
Meriut. Passengers voluntarily remaining on a 
stranded steamer are not entitled to any compensation 
by way of quantum meriut for their services in trying to 
save the steamer. The only compensation they can 
claim is salvage for extraordinary services.— The Brabo, 
U. 8. D. C. (Ala.), Dec. 10, 1887; 33 Fed. Rep. 884. 

253. SCHOOLS—Claims — County Commissioners. 
After the county commissioners’ court has allowed a 
claim, no subsequent action of its part, without notice 
to the claimant, can affect his right.—Brown v. Reese, 8. 
C. Tex., Feb. 3, 1888; 7S. W. Rep. 489. 


254. SCHOOL—Township—Trustee. When a town- 
ship trustee shall think it necessary to acquire real es-_ 
tate for building a school house, he shall file a petition 
in the circuit court for that purpose, and ask for ap- 
pointment of appraisers. The location of a school house 
and the time when property shall be acquired for that 
purpose are within the discretion of the trustee.—Braden 
v. McNutt, 8. C. Ind., March 23, 1888; 16 N. E. Rep. 170. 


255. SCHOOLS—Lands—Purchase—Forfeiture.—— W hen 
a person has made an application for school lands and 
paid one-twentieth of the appraised value, and paid the 
interest as it came due, his failure to forward his note 
for the balance to the general land office does not work 
a forfeiture of his right to the land.—Perez v. Canales, 8. 
C. Tex., Feb. 7, 1888; 7S. W. Rep. 507. 

256. SEARCH WARRANT — Intoxicating Liquors. A 
complaint asking for a warrant to search for intoxi- 
cating liquors is good, although its language is obscure 
and involved, if it is sufficiently clear to indicate the 
place to be searched.—Com. v. Intoricating Liquors, 8. J. 
C. Mass., April 6, 1888; 16 N. E. Rep. 298; 6 N. Eng. Rep. 
46. 

257. SEDUCTION — Of Wife — Harboring Her. Iil- 
treatment of a wife by a husband, to justify another in 
harboring and keeping her, must be of so cruel a char- 
acter as to endanger her personal safety and to force 
her to leave and not return to her husband, and the 
burden of proof is on such party.—Johnston v. Allen, 8. C. 
N. Car., March 12, 1888; 5 8. E. Rep. 666. 

258. SET-oFF—Judgment—Exemption. A party will 
not be permitted to set-off a judgment against one held 
by husband and wife where they claim that their judg- 
ment is exempt.—Junker v. Hustin, 8. C. Ind., March 3, 
1888; 16 N. E. Rep. 197. 


259. SLANDER— Husband and Wife — Statute. A 
husband is not liable, under the “married persons’ 
property act”? of Pennsylvania, for slanderous words 
spoken by the wife.—Kuklence v. Vocht, 8. C. Penn., 
March 19, 1888; 13 Atl. Rep. 198. 

260. STATUTES—Enactment—Journal. Though the 
Const. Ill. 1848, requires all legislature acts to be read 
on three different days in each house, it is not necessary 
that the journal of either house should show that fact 
affirmatively.—State of Illinois v. Illinois C. R. Co.,U.8.C. 
C, (Ill.), Feb. 23, 1888; 33 Fed. Rep. 730. 


261. SUBROGATION—Deed of Trust — Payment. A 
made a deed of trust to secure his note. B afterwards 
obtained judgment against him. Later C paid off the 
first note and A made him a new deed of trust: Held, 
that C could not be subrogated to the rights of the 
holder of, the first note.—Bunn v. Lindsay, 8. C. Mo., 
March 19, 1888; 7S. W. Rep. 473. 

262. Tax—Non-payment—Street—Arrest.——A charter, 
giving the mayor and common council of a city power 
to compel persons to work on the streets, does not 
authorize arrest for non-payment of a street tax.— 
McDonald v. Lane, 8. C. Ga., March 28, 1888; 5 8. E. Rep. 
628. 

263. TAXATION—Alteration—Board of Assessment. 
The county commissioners, sitting as a board of assess- 
ment, may, on their motion, raise or lower the assess- 
ment of any township.—Fields v. Russell, 8. C. Kan., 
March 10, 1888; 17 Pac. Rep, 476. 

264. TAXATION—Assessment. Cattle cared for by 
an agent in a particular township are properly assessed 
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for taxes in that township.—Dally v. People, 8. C. Ill., 
March 28, 1888; 16 N. E. Rep. 224. 

265. TAXATION—Municipal Corporation—County. 
Construction of Massachusetts statute relative to the 
right of appeal by a city from the assessment of taxes of 
county commissioners on corporation property.—Low- 
ell v. Middlesex, etc. Commissioners, 8. J. C. Mass., March 6, 
1888; 16 N. E. Rep. 14; 6 N. Eng. Rep. 69. 

266. TAXATION—Railroads— Shops. Machine and 
repair shops not situated on the right of way ofa rail- 
road, but connected with it by a side track should, un- 
der Idaho laws, be assessed by the local assessor, 
rather than by the Territorial board of equalization.— 
—Oregon, etc. R. Co. v. Yeates, 8. C. Idaho, Feb. 20, 1888; 17 
Pac. Rep. 457. 

267. TAXATION—Suit— Plaintiff. The collector of 
the city of St. Josepl is the proper party to bring suit 
for taxes levied by the city, under Missouri laws.—State 
v. Hamilton, 8. C. Mo., March 19, 1888; 78. W. Rep. 583. 

268. TAXATION—Tax-deed—Statute—Limitations. 
Construction of Indiana statutes relating to Mmitation 
of actions brought for the recovery of land sold for 
taxes. Under what circumstances it is not necessary 
for actions forthat purpose to be brought within five 
years after the date of the tax-sale.—Araus v. Mont- 
gomery, 8. C. Ind., March 21, 1888; 16 N. E. Rep. 153. 

269. TAXES—Tax-title—Taxes Paid. In an action 
to recover land, the title to which is found in plaintiff, 
the defendant, who claimed under a tax-deed, void for 
insufficient description of the land, cannot recover for 
taxes thereon voluntarily paid by him.—8rozon v. 
McDougal, 8. ©. Tex., Feb. 21, 1888; 78. W. Rep. 591. 


270. TENDER—Third Party—Agent. A owed B for 
removing and driving logs, most of which A sold to C, 
who agreed with Bto pay him and keep the money 
back from the sum due to A: Held, that C did not be- 
come the debtor of B, and a tender by C to B would be 
a tender for and on behalf of A, who is not discharged 
from liability to B.—Keystone, etc. Co. v. Jenkinson, 8. C. 
Mich., April 6, 1888; 87 N. W. Rep. 198. 

271. TOWNSHIP—Election — Constitutional Law. 
Where an election has been ordered to decide whether 
territory shall be annexed to a township, and the law 
under which it was ordered has been held unconstitu- 
tional, the territory in question cannot be annexed by 
reason of such election.— Village, etc. Co. v. Chicago, etc. 
Co., 8. C. Ill., March 26, 1888; 16 N. E. Rep. 222. 


272. TRESPASS—Forcible Ejectment—Adverse Posses- 
sion. When one, as lessee of a claimant, enters 
upon a vacant city lot and erects a house thereon, and 
remains in peaceable possession for several days, an- 
other party has no right to forcibly remove him, pull 
down the house and remove it and its contents, though 
he uses only the force necessary to accomplish those 
acts, and forso doing he is liable in damages.—Sinclair 
v. Stanley, 8. C. Tex., Feb. 7, 1888; 7S. W. Rep. 511. 

273. TRESPASS—Possession— Crops. One in pos- 
session and occupancy of land may sue for overflowing 
hisdand and destroying his crops.—Boyington v. Squires, 
8. C. Wis., March 27, 1888; 37 N. W. Rep. 227. 


274. TRESPASS —To Try Title — Betterments-— Good 
Faith.——One who takes a deed from a stranger to 
land, with a clause of special warranty only, without 
examining the records, which show a perfect title in 
another, is not entitled to compensation for improve- 
ments erected thereon in action of trespass to try title. 
Parrish v. Jackson, 8. C. Tex., Feb. 3, 1888; 78. W. Rep. 
486. 

275. TROVER AND CONVERSION—Statute of Limitation 
Fraud. Where a person acting in a fiduciary ca- 
pacity betrays his trust, and his fraud is not discovered 
for a long time, the statute of limitations runs only 
against the beneficiary from the time that he dicovered 
the fraud.—King v. MacKellar, N. Y. Ct. App., April 10, 
1888; 16 N. E. Rep. 201. 

276. TrusTs—Execution by Court. A marriage set- 
tlement authorized the trustee to sell any portion of 






































the property on the written consent of the wife, and re- 
invest the proceeds. The trustee proved incompetent, 
and the wife petitioned the court to execute the trust: 
Held, that the court could act through its commissioner. 
—Payne v. Morriss,8. C. App. Va., March 8, 1888;5 8. E. 
Rep. 568. 

277. Trusts—Parol—Possession — Estoppel. One 
who takes possession of land under an absolute deed, 
but under a parol trust to hold for certain purposes 
and then reconvey, after he had carried out those pur- 
poses and been paid for his services, cannot set up 
against his grantor a superior outstanding title in him- 
self. The grantor must establish the trust to the satis- 
faction of the jury, but the clearest and most positive 
proof is not required.—Neyland v. Bendy, 8. C. Tex., Feb. 
7, 1888; 7S. W. Rep. 497. 

278. TRusT—Sale—Cestui Que Trust. Where land 
was conveyed to a trustee to hold forthe benefit of a 
cestui que trust, her children and grandchildren, and 
power was vested in the trustee to sell the land upon 
the request of the cestui que trust: Held, that a sale so 
made vested the title to the proceeds exclusively in the 
cestui que trust, and that the children and grandchildren 
had no interest in such proceeds.— Weber v. Ueberoth, 8. 
C. Penn., March 19, 1888; 13 Atl. Rep. 194. 


279. TrusT—Partition—Parties. Where, by a deed, 
the grantee was required to hold the property in trust 
and pay over the income to the grantor for his life, and 
empowered to sell, lease or mortgage the property, to 
cover the expenses of the same, and to pay over the in- 
come of the proceeds to the grantor during his life, and 
at his death to transfer the whole of the residue, prin- 
cipal and interest,to his children: Held, that as the deed 
did not command an absolute sale of the land, what re- 
mained of it at the death of the grantor vested in his 
children, and they were necessary parties to a proceed- 
ing for partition of the land.—Miller v. Wright, N. Y. Ct. 
App., April 10, 1888; 16 N. E. Rep. 205. 


280. Trusts Trustees—Giving Bond. The Virginia 
act of 1885-6, p. 478, requiring trustees on application to 
give bond, applies to deeds of trust executed before, as 
well as after its passage.—Lackland v. Davenport, 8. C. 
App. Va., March 15, 1888; 5 8. E. Rep. 540. 

281. VENDOR AND VENDEE—Mortgage — Foreclosure— 
Improvements. The purchaser of land at a fore- 
closure sale is not bound to pay the mortgagor for im- 
provements made by him upon the land, he having 
purchased it and given the mortgage to secure the pay- 
ment of the purchase money.—Neal v. Hamilton, 8. C. 
Tex., Dec. 20, 1887; 78. W. Rep. 672. 


282. VENDOR AND VENDEE—Pleading—Title.—Where, 
in an action for purchase money of land, a defense set 
up was that defendant had been fraudulently induced 
to accept a special instead of a general warranty of title, 
and the fraud was denied by the plaintiff: Held, that it 
was error to dismiss plaintiff's complaint upon the 
pleadings.— Underwood v. Parker, Ky. Ct. App., March 1, 
1888; 78. W. Rep. 626. 

283. WasTE—Life Lease—Buildings. A lease to a 
tenant to have and to hold, to use and control as he 
thinks proper, for his benefit during his natural life,is a 
lease without impeachment of waste, but such tenant 
cannot remove a building erected with his consent by 
the remainderman and others, when it was the inten- 
tion to make such building a part of the freehold.— 
Stevens v. Rose, 8. C. Mich., April 6, 1888; 37 N. W. Rep. 205. 

284. WATERS—W ater Rights. The rights of riparian 
owners in the waters of a non-navigable stream, as de- 
fined at common law, do not exist in Arizona. All such 
waters are devoted to agriculture by irrigation. A person 
may appropriate such water to his use and maintain his 
right to the extent of his use against everybody. Others 
may appropriate subject to his right. A person has no 
right to water if he does not use for some beneficial 
purpose.— Clough v. Wing, 8. C. Ariz., Feb. 20, 1888; 17 Pac. 
Rep. 453. 

285. WILLS — Advancement — Satisfaction. 
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of it and deeded the balance to his son, charged with 
the support of himself and Wife and the payment of a 
certain debt if required. The part sold was reconveyed 
to A. A had said that he intended the land deeded to 
the son to be his portion, and that the reconveyed part 
should go to his daughter: Held, that under Kentucky 
law, the deed to the son was a satisfaction of the devise. 
—Ferguson v. Bush, Ky. Ct. App., Feb. 28, 1888; 7 8. W. 
Rep. 537. 

286. WILLS—Capacity of Testator. The mere fact 
that a testator is under guardianship as to his personal 
property, does not necessarily incapacitate him from 
making a valid will.—Slinger v. Calverly, S.C. Wis., March 
27, 1888; 37 N. W. Rep. 236. 

287. W1LL—Construction—Abatement. Where, by 
a will, asum of money is given for life to the testator’s 
brother, and at his death a named part of the principal 
to one nephew, the remainder to be equally divided 
among his other nephews and nieces: Held, that there 
being a diminution of the fund the share of each legatee 
should be abated proportionateiy.—Van Nest’s Excr. v. 
Warrtrest, N. J. Ct. Chan., May Term, 1887; 13 Atl. Rep. 
179. 

288. WILL—Construction—Adoption of Child—Statute. 
By statute, in Alabama, a child may be adopted in 
such a manner as will render it capable of inheriting 
the property of its adopting parent, but such an adop- 
tion does not render the child capable of a devise or 
bequest given in a will to “my children.’’—Russell v. 
Russell, 8. C. Ala., March 22, 1888; 3 South. Rep. 900. 

289. WILL—Construction—Legacy. Circumstances 
stated under which a will giving to a legatee an interest 
contingent upon his success in b<siness and good 
behavior was held to give a vested interest, contingent 
only upon the circumstances stated in the will.—Appeal 
of Schwartz,8. C. Penn., March 19, 1888; 13 Atl. Rep. 212. 

290. WILL—Construction—Power.——Where a testator 
gave the income of his whole estate to his wife during 
life or widowhood, and vested in his executor the power 
to sell real estate at the request of the wife, the interest 
of the proceeds to be subject to the trust in her favor: 
Held, that the power of sale so vested in the executor 
was a general power limited only by the trust in favor 
of the widow.—Livingood v. Heffner, 8. C. Penn., March 12, 
“1888; 13 Atl. Rep. 187. 

291. WiLL—Construction — Remainder. Where a 
remainder was limited to grandchildren, their mother 
holding an estate for life or widowhood, with the power 
of disposing of the income for the support of her chil- 
dren, they have no equitable title to the property 
during the continuance of the particular estate until or 
unless their mother has made an election in their 
favor.—Sturbis v. Paine, 8. J.C. Mass., March 3, 1888; 16 
N. E. Rep. 21; 6 N. Eng. Rep. 74. 

292. WILL—Contest—Receiver. The circuit court 
has no jurisdiction, in Virginia, to appoint a receiver of 
an estate pendente lite during the pending of a suit be- 
fore it to impeach the will.—Kirby v. Kirby, 8. C. App. 
Va., March 15, 1888; 5 8. E. Rep. 539. 

293. WILL—Description of Legatee. A devise to 
the old ladies’ home, at present near Rincon Hill at St. 
Mary’s Hospital, was sustained in favor of the Sisters 
of Mercy, who conducted an establishment known as 
St. Mary’s Hospital, of which one department was 
called the old ladies’ home.—Jn re Gibson's Estate, 8. C. 
Cal., March 22, 1888; 17 Pac. Rep. 438. 

294. WILL—Devise—Trust. A devise to the testa- 
tor’s wife of all his real estate and all the residue of his 
personal property after paying his debts, for her sup- 
port and that of his child, raises a trust in favor of the 
child upon the death of the wife without disposing of 
the property in the whole of the residue and remainder 
of the estate.—Pratt v. Miller, 8. C. Neb., Feb. 28, 1888; 37 
N. W. Rep. 263. 

295. WILL—Estoppel — Construction. Where the 
question of the validity of a will has been settled by a 
court of competent jurisdiction in the State in which 
,he testator was domiciled, all parties to that action 
































are estopped by its decision from contesting the will in 
another State. A will disposing of all the testator’s 
estate, passes property which he did not know he was 
entitled to either when he made his will or at the time 
of his death.—Dalrymple v. Gamble, Md. Ct. App., March 
15, 1888; 13 Atl. Rep. 156. 

296. WILL—Legacy — Remainder. Where a will 
gave the income of afund toa husband and wife and 
to the survivor of them for life, remainder to a son, and 
if he should die without issue, then remainder over to 
named legatees, the interest of the son in the fund is 
absolute and unequivocal.—Pope v. Farnsworth, 8. J.C. 
Mass., March 3, 1888; 16 N. E. Rep. 262; 6 N. Eng. Rep. 49. 


297. WILL—Restraint of Alienation—Wish. In de- 
vising land the testator expressed a wish for the land 
hever to be sold outside of the family: Held, that the 
words are too doubtful to constitute a restraint on 
alienation.—Farris v. Rogers, Ky. Ct. App., March 3, 1888; 
78. W. Rep. 543. 


298. WITNESS—Competency. In an action against 
a wife on a bond given by her husband as trustee for 
her, the deposition of the payee of the bond is not ad- 
missible, under Virginia laws.—Lindsey v. McCormick, 8. 
C. App. Va., 1888; 5 8. E. Rep. 534. 


299. WITNESS—Competency—Husband and Wife. 
In an action to set aside a deed to the wife, as being in 
fraud of the husband’s creditors, if she does not testify 
the husband may do so, under Civil Code Ky. § 606.— 
Howard v. Tenney, Ky. Ct. App., March 6, 1888; 78. W. 
Rep. 547. 

300. WRITS — Service — Affidavit — Judgment. An 
affidavit of service of summons, which does not state 
that affiant was over eighteen years of age when he 
made the service will not sustain a judgment by de- 
fault, under California law.—Barney v. Vigoureaur, 8. C. 
Cal., March 28, 1888; 17 Pac. Rep. 433. 























QUERIES AND ANSWERS.* 


| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 

QuERY No. 32. 

A legal friend asserts that the amendatory act with 
reference to the jurisdiction of federal courts, passed 
at the second session of the forty-ninth congress, 
limits removals from State to federal courts, to causes 
involving $2,000 or more, and that the latter clause of 
§ 2, merely extends the time when such removals can 
be had in particular cases. I claim that in any case, 
without regard to the amount involved, where it can 
be shown to the satisfaction of the circuit court, by a 
non-resident, that he cannot oblain justice in any State 
court with jurisdiction of a pending cause, a removal 
will be ordered. E. G. §. 


QuERY No. 33. 

What estate would Henry take under the following 
willin Missouri.? “‘I will and bequeath to my wife Mary 
my farm and stock so long as she lives, and after her 
death to go to my beloved man Henry, and his heirs 
after him.”? The rule in Shelley’s case has been abol- 
ished by § 3941, and § 3939 provide that ‘‘the term heirs 
or other words of inheritance, shall not be necessary 
to create an estate in fee simple,” etc. Ss. 8. 





QUERIES ANSWERED. 
Query No. 29 [26 Cent. L. J. 487.) 
A left the following will: ‘‘I give all my estate to 
my busband and daughter, to be equally divided be- 
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tween them, share and share alike, to be enjoyed by 
them during their natural lives, but not to be disposed 
of during their life-time, and with power in the sur- 
vivor to dispose of the same by will as he or she may 
see fit. Inthe event of the death of either my said 
husband or daughter, I will that the survivor shall 
have all my property.”” The husband and daughter 
(the latter being the only descendant of A) have 
“granted, bargained and sold’? (Mo.) to D real estate 
of which A died seized. Has D the fee? 
cJI.P.&8 


Answer.—The husband and daughter have only a 
life estate with a mere power to dispose of the prop- 
erty by will. Bryant v. Christian, 58 Mo. 98. Of 
course the deed did not give D the fee. B. 


Query No. 31 (26 Cent. L. J. 512.) 


Trial of a real estate foreclosure suit in Iowa. The 
petition contains the ordinary allegations of priority 
of plaintiff’s lien. One of defendant’s answers deny- 
ing generally allegations of petition, and pleading a 
prior incumbrance. Does plaintiff make out a prima 
facie case by introducing in evidence his note and 
mortgage and the recording certificate, and does the 
burden then rest upon the defendant to establish the 


priority of his lien? Cite authorities. M.&S 
Answer.—Yes. Wolfinger v. Betz, 66 Iowa, 594; 
Vaughn v. Eckler, 69 Iowa, 332. L. M. 








RECENT PUBLICATIONS. 





A COMPLETE INDEXED-DIGEST of the United States 
Supreme Court Reports, from the Organization of 
the Court in 1789, to October Term, 1886. 118 Vol- 
umes. Includes Full Index to Editorial Notes to 
this Company’s Edition. Also Indexed Citations 
of all Cases Digested and Biographical Sketches 
of the Justices. Two Volumes. Prepared and 
Published by The Lawvers’ Co-operative Publish- 
ing Co., Rochester, N. Y. 1887. 


The Lawyers’ Co-operative Publishing Company of 
Rochester, New York, has, as it is well known to the 
profession, published an addition of all the reports of 
the Supreme Court of the United States, comprising 
in the original editions 118 volumes, and extending 
from 1789 to 1886. We have now before us an index- 
digest in two volumes to this edition, which will, of 
course, prove invaluable and indeed absolutely neces- 
sary to those members of the profession in whose 
libraries the edition is to be found. It will, indeed, be 
searcely less valuable to those who possess the original 
edition of those reports, from the fact that the citations 
in the index are not confined to the new edition which 
the publishers have issued, but include also the cases 
as they appear in the original and official edition. The 
execution of the work, its orderly arrangement (a 
point of vital importance in works of this character) 
are highly creditable to the editors who have mani- 
festly availed themselves of the most modern and im- 
proved methods employed in the compilation of in- 
dexes and digest. The typographical execution of the 
work is very good, and in no respect is it liable to 
reasonable criticism. 





REPORTS OF CasEs Adjudged and Determined in the 
Court of Chancery of the Sjate of New York. 
cos lete Edition, Copiously Annotated by Em- 

ying all Equity Jurisprudence, with Tables of 
Cue ame and Cited, by Robert Desty. Book 
1, Containing Johnson’s Chancery Reports, Vols. 





1,2,3,4and5. The Law yers? | Co-operative Pub- 
lishing Company, Rochester, New York. 1888. 


The Lawyers’ Co-operative Company of Rochester, 
New York, have rendered a signal service to the pro- 
fession by republishing the chancery reports of the 
State of New York. The volume before us contains 
five volumes of Jobnson’s Chancery Reports, which 
has for many years been a standard of equity juris- 
prudence. The authority of the cases here reported 
is fortified by the great names of the chancellors who 
have presided in, the chancery courts of New York— 
Kent, Walworth, Sandford and others. And although 
many of their decisions have been abrogated by sub- 
sequent legislation and some of them overruled, many 
of them stand now and will continue to stand as 
authoritative expositions of the true principles of 
equity. The work has been profusely annotated, and 
in the notes the changes affected by later legislation, 
and by judicial decisions have been carefully pointed 
out, and the references to such decisions as approve 
or controvert the doctrines enunciated in the text have 
not been confined to the courts of New York, but in- 
clude those of all the other States. In this volume, 
therefor, will be found avery valuable compendium 
of the principles of equity jurisprudence brought 
down to the present day, and as such we commend it 
to the profession. 








JETSAM AND FLOTSAM. 





THE editor of the Tioga Agitator once lived at Port 
Gibson, on the Mississippi river. There was a great 
deal of litigation down there, and the editor being 
summoned to sit on the jury, tried to get excused. 
When his name was called Judge Chambers asked him 
if he was a freeholder. “No, sir;” said the editor, 
“I’m only staying in Port Gibson temporarily.” “You 
board at the hotel, I presume?’ asked the Judge. 
“No, sir; J take my meals there, but have rooms in 
another part of the town, wkere I lodge.” ‘So you 
keep bachelor’s hall?’ ‘Yes, sir.’? “How long have 
you lived in that manner?’ ‘About six months.” “I 
think you are qualified,’ gravely remarked the Judge, 
“for I have never known a man to keep bachelor’s hall 
the length of time you name who had not dirt enough 
in his room to make him a freeholder. The court does 
not excuse you.”’ 

A DEFINITION.—Counsel: ‘What is the plaintiff’s 
attitude as to this question?’ Witness: ‘Recumbent. 
Lies about it constantly.” 

Law PROFESSOR: What constitutes burglary? 
Student: There must be a breaking. Professor: 
Then, if a man enters your door and takes five dollars 
from your vest pocket in the hall, would that be 
burglary? Student: Yes, sir. Because that would 
break me. 
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